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Judgement :

Per M. Veeraiyan:

This is an appeal by the Department against the order of the Commissioner

(Appeals) No. 34-CE/APPL/KNP/2008 dated 29.1.2008.

2. Heard both sides.

3. When the Central Excise officers visited the factory premises on 25.3.2006 and

conducted verification of stock , they found 15.575 MT. of plastic granules valued

at Rs.9,45,184/- as short compared to the stock recorded in the books. The credit

taken on the short found plastic granules was found to be Rs.1,55,255/-. The
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authorised signatory vide his statement dated 25th March 2006 accepted the

shortage and explained that the same was due to their staff removing the same

without preparing invoice and without reversing the credit. The said statement was

not retracted. The duty involved was subsequently deposited on 27.3.06. The

original authority, in pursuance of the show cause notice dated 22.2.2007,

confirmed the demand of duty and also imposed equal amount as penalty under

Section 11AC read with Rule 15 of Cenvat Credit Rules, 2004. However, the

Commissioner (Appeals) set aside the penalty.

4. Learned DR submits that in view of the fact that the case involved admitted

clandestine removal of inputs on which credit has been taken, penalty under

Section 11AC should have been sustained by the Commissioner (Appeals).

5. The learned Advocate submits that there is no corroborative evidence for

clandestine removal. Learned Advocate, alternatively submits that as the duty

involved stands paid before issue of show cause notice, the benefit of reduced

penalty of 25% may be extended in terms of the decision of the Hon’ble Delhi High

Court in the case of K.P. Pouches (P) Ltd. vs. UOI reported in 2008 (228) ELT 31.

6.1 I have carefully considered the submissions from both sides and perused the

records. This is a clear case of clandestine removal of inputs on which cenvat

credit has been taken. The authorised signatory has not retracted the statement.

In fact, the said statement has been acted upon by making payment of the credit

involved on the admitted clandestinely removed inputs. Under these

circumstances, the question of further corroboration does not arise. After all, it is

settled principles of law that what is admitted need not be proved. The investing

officer is not expected and required to the waste time and energy for proving the

admitted facts. Therefore, the original authority and Commissioner (Appeals) were

not justified in not imposing the penalty under Section 15 of the Cenvat Credit

Rules read with Section 11AC of the Central Excise Act.

6.2 However, the submission of the learned Advocate that in the event of

imposition of penalty under Rule 15 of Cenvat Credit Rules read with Section

11AC , the benefit of reduced penalty in terms of the proviso to Section 11AC

should be extended in the light of the ratio of the decision of the Hon’ble Delhi



High Court in the case of K.P. Pouches (P) Ltd. is acceptable.

7. In view of the above, the appeal of the Department is allowed and the order of

the Commissioner (Appeals) in so far as the same relates to setting aside the

penalty is set aside. The order of the original authority in this regard is restored.

However, the party is given an optin to pay the reduced penalty of 25% that is

Rs.38,563.75 (rupees thirty eight thousand five hundred sixty three and seventy

five paise only) provided they make the payment within 30 days from today. In the

event of failure to pay the said amount within the specified time, the penalty

imposed by the original authority shall be payable.
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