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SYLLABUS

1. Section 37 of the Criminal Code (Rev.Stats., 5440) punishing conspiracy " to
defraud the United States in any manner or for any purpose," does not embrace a
conspiracy to defeat the purpose of the Selective Draft Act by inducing persons to
refuse to register under it. P. 265 U. S. 185 .

2. To "defraud" the United States means to cheat the government out of property
or money, or to interfere with or obstruct one of its lawful governmental functions
by deceit, craft, or trickery, or at least by means that are dishonest. P. 265 U. S.
188 .

3. But mere open defiance of the governmental purpose to enforce a law by urging
those subject to it to disobey it is not a "fraud” in this sense. Id. Haas v. Henkel,
216 U. S. 462 , explained; Horman v. United States, 116 F. 350, limited.

287 F. 817 reversed.

Certiorari to review a judgment of the circuit court of appeals affirming a conviction
and sentence in a prosecution for conspiracy to defraud the United States by
dissuading persons, by handbills, etc., from registering for military service

Page 265 U. S. 185

MR. CHIEF JUSTICE TAFT delivered the opinion of the Court.

This is a review by certiorari of the conviction of thirteen persons charged in one
indictment with the crime of violating 37 of the Penal Code. The charge was that
the petitioners willfully and unlawfully conspired to defraud the United States by
impairing, obstructing, and defeating a lawful function of its government, to-wit,
that of registering for military service all male persons between the ages of 21 and
30, as required by the Selective Service Act of May 18, 1917, c. 15, 40 Stat. 76,
through the printing, publishing, and circulating of handbills, dodgers, and other
matter intended and designed to counsel, advise, and procure persons subject to
the Selective Act to refuse to obey it. A demurrer to the indictment was overruled,
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and trial and conviction followed. By exception and assignment of error, the
guestion is properly made whether a crime described as above can be said to be a
conspiracy to defraud the United States. The Sixth Circuit Court of Appeals
affirmed the conviction. 287 F. 817,

The indictment was framed, and the argument of the government in support of the
conviction is based, on the language of this Court in Haas v. Henkel, 216 U. S.
462 , 216 U. S. 479 , construing 5440, Rev.Stats. (now 37 of the Penal Code),
which reads as follows:

"If two or more persons conspire . . . to defraud the United States in any manner or
for any purpose, and one or more of such parties do any act to effect the object of
the conspiracy, all the parties to such conspiracy shall be liable,"

etc.
The opinion was delivered by Mr. Justice Lurton, and the words relied on are:

"The statute is broad enough in its terms to include any conspiracy for the purpose
of impairing, obstructing,
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or defeating the lawful function of any department of government."”

This language, it is contended, necessarily embraces a conspiracy to defeat the
selective draft by inducing the persons required to register under is to defeat its
purpose by refusing to register.

We think the words relied on cannot be given such a wide meaning when we
consider the case to which they were applied and when we replace them in the
context. The court was dealing with an appeal in a habeas corpus case to test the
validity of an order of removal of the appellant under 1014, Rev.Stats. The main
guestion was whether the indictments under which the removal was ordered
charged an offense against the United States. They charged two sets of
conspiracies. One was that the defendant with two others, one an associate
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statistician in the Department of Agriculture, conspired to obtain secret official
information which the statistician, in violation of his official duty, was to give out to
his coconspirators concerning the cotton crop reports in advance of the time they
were to be published according to law; another was that the statistician was to
falsify one of the reports of which his associates were to be advised in advance;
another was that the defendant and one associate were to bribe the statistician to
make the false report and publish it in advance. The second conspiracy involving
the defendant, the statistician, and other persons, was similar in detail to the first.
All of the information in advance of the official publication was to be used for
speculative purposes in the open market. The opinion describes the official
machinery in the Agricultural Department for acquiring the information upon which
the cotton reports each month were based, and shows that they were approved by
the Secretary, and that, by regulation, the employees were required to keep them
and their details secret until duly published, and points out that
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they were of great value, and vitally affected the market price of the cotton crop.

The appellant in that case urged that the conspiracy to defraud the United States
punished in the section must result in financial loss to the government. It was this
contention which the Court was meeting and upon this point it said:

"These counts do not expressly charge that the conspiracy included any direct
pecuniary loss to the United States, but as it is averred that the acquiring of the
information and its intelligent computation, with deductions, comparisons and
explanations involved great expense, it is clear that practices of this kind would
deprive these reports of most of their value to the public, and degrade the
department in general estimation, and that there would be a real financial loss. But
it is not essential that such a conspiracy shall contemplate a financial loss, or that
one shall result.”

and then follows the sentence already quoted upon which the government relies.



It is obvious that the writer of the opinion and the Court were not considering
whether deceit or trickery was essential to satisfy the defrauding required under
the statute. The facts in the case were such that that question was not presented.
The deceit of the public, the trickery in the advance publication secured by bribery
of an official, and the falsification of the reports made the fraud and deceit so clear
as the gist of the offenses actually charged that their presence was not in dispute.
The sole question was whether the fraud there practiced must have inflicted upon
the government pecuniary loss, or whether its purpose and effect to defeat a lawful
function of the government and injure others thereby was enough. That was all
that Mr. Justice Lurton's words can be construed to mean. The cases in which this
case has been referred to involved unquestioned deceit or false pretense, and it
was only cited in them to the point that financial
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loss of the government is not necessary to violate the section. United States v.

Foster, 233 U. S. 515 , 233 U. S. 526 ; United States v. Barnow, 239 U. S. 74

, 239 U. S. 79 . See also United States v. Plyler, 222 U. S. 15 , in respect to
5418, Rev.Stats..

To conspire to defraud the United States means primarily to cheat the government
out of property or money, but it also means to interfere with or obstruct one of its
lawful governmental functions by deceit, craft or trickery, or at least by means that
are dishonest. It is not necessary that the government shall be subjected to
property or pecuniary loss by the fraud, but only that its legitimate official action
and purpose shall be defeated by misrepresentation, chicane, or the overreaching
of those charged with carrying out the governmental intention. It is true that words
"to defraud," as used in some statutes, have been given a wide meaning, wider
than their ordinary scope. They usually signify the deprivation of something of
value by trick, deceit, chicane, or overreaching. They do not extend to theft by
violence. They refer rather to wronging one in his property rights by dishonest
methods or schemes. One would not class robbery or burglary among frauds. In

Horman v. United States, 116 F. 350, Section 5480, Rev.Stats., as amended
March 2, 1889, 25 state, 873, making it a crime to devise any scheme or artifice to
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defraud by use of the mails and opening correspondence with any person, and to
mail a letter in execution thereof, was held to be violated by the sending of a letter
threatening to blacken the character of another, unless that other paid the
blackmailer money. It was held that the word "scheme" in that section was of
broader meaning, and did not necessarily involve trickery or cunning in the
scheme, if use of the mails was part of it; that intent to defraud in such a statute
was satisfied by the wrongful purpose of injuring one in his property rights. The
question had much consideration. The decision, however, went to the verge, and
should be confined
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to pecuniary or property injury inflicted by a scheme to use the mails for the
purpose. Section 5480 has since been again amended to make its scope clearer.
Its construction in the Horman case cannot be used as authority to include within
the legal definition of a conspiracy to defraud the United States a mere open
defiance of the governmental purpose to enforce a law by urging persons subject
to it to disobey it.

We think the demurrer to the indictment in this case should have been sustained,
and the indictment quashed.

Judgment reversed.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com



