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SYLLABUS

Where the state, suing on behalf of depositors of a bank, is an actual party

plaintiff, the case cannot be removed to the federal court.  Missouri &c.; Ry. v.

Commissioners,  183 U. S. 53  .

Where a state, suing on behalf of depositors of a bank, is merely a nominal party,

the case cannot be removed if none of the distinct judgments to be rendered in

favor of any individual is large enough to confer jurisdiction; the amounts cannot

be aggregated for that purpose.  Rogers v. Hennepin County,  239 U. S. 621  .

The due process provision of the Fourteenth Amendment does not prevent a state

from placing upon a bank commissioner the duty of closing a bank found upon

examination to be insolvent without first instituting proceedings and obtaining an

award.

The facts, which involve the right of removal of a cause from the state court to the

federal court on grounds of diversity of citizenship and of amount in controversy

and the constitutionality under the due process provision of the Fourteenth

Amendment of certain provisions of the Idaho Banking Law, are stated in the

opinion.
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MR. CHIEF JUSTICE WHITE delivered the opinion of the Court.

The case is before us on a motion to dismiss or affirm. The action of the court

below which it is sought to review affirmed a judgment of the trial court entered on

the verdict of a jury in a suit brought by the state for the use and benefit of O. W.

Allen and two hundred and eighteen other named depositors of the Boise State

Bank against Platt, a state bank commissioner, and the surety on his bond, for

losses alleged to have been suffered by each of the individuals named as the

result of alleged neglect of official duty imposed by the state law upon the bank

commissioner. The wrong relied upon was his alleged misconduct in not closing
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the doors of the bank, and permitting it to continue business after he had

discovered, as the result of an official examination, that the bank was hopelessly

insolvent. The bill as a first cause of action fully set out the facts and stated the

legal grounds relied upon to establish the loss and right of O. W. Allen to recover,

and separate causes of action were then stated in favor of each of the two

hundred and eighteen other depositors. There was an application to remove the

case to the district court of the United States on the ground of diverse citizenship,

the depositors named being citizens of Idaho, and Platt, the bank commissioner,

being then a resident of California, and the Surety Company of Pennsylvania,

which application was denied. After issue joined, there was a trial before a jury and

a verdict in favor of the plaintiff, the state, and against the defendants

"on each and every cause of action set forth in the complaint herein, to and for the

use and benefit of each of the parties named in each of the separate causes of

action set forth in plaintiff's complaint."

And it was conformably adjudged

"that the said plaintiff do have and recover of and from the said defendants . . . for

the

Page 240 U. S. 140

use and benefit of each of the following-named parties the sums set opposite their

respective names, to-wit,"

etc. No one of the amounts thus awarded to the plaintiff for the use of any one of

the named persons equalled $3,000, but the sum of all the claims equalled

$30,000. In affirming the judgment, the court below held that the relief prayed was

authorized by the state statutes, and that they also conferred authority upon the

state to bring the suit as an express trustee for the use and benefit of the

respective parties.

The federal questions relied upon are first, the alleged wrongful denial of the right

to remove, and second an asserted error committed by the court below in refusing



to sustain a claim under the due process clause of the Fourteenth Amendment.

The first is plainly without merit. Treating the state as the party plaintiff, it is not

open to question that there was no right to remove.  Stone v. South Carolina,  117

U. S. 430  ;  Missouri &c.; Ry. v. Missouri R. Commissioners,  183 U. S. 53  ,  183

U. S. 58  . And if we were to accede to the contention made in argument that the

state must be treated as merely a nominal party, and the right to remove be then

determined by the citizenship of the individuals for whose benefit recovery was

allowed, it would yet follow, since none of the distinct judgments in favor of any of

the individuals are large enough to confer jurisdiction, that the court below

correctly held that there was no basis for the right to remove.  Woodside v.

Beckham,  216 U. S. 117  ;  Troy Bank v. Whitehead,  222 U. S. 39  ;  Rogers v.

Hennepin County,  239 U. S. 621  . In fact, the correctness of these conclusions is

made clear by the arguments advanced to the contrary, since they serve only to

confuse and are destructive of each other. Thus, on the one hand, for the purpose

of establishing the existence of diversity of citizenship justifying the removal, it is

urged that the state must be treated as merely a nominal party, having
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no interest, and as in no wise concerned in the judgment, and then upon the

hypothesis that the state is eliminated, in order to establish a jurisdictional amount

sufficient to remove, the award of distinct and separate amounts made by the

judgment in favor of each of the distinct plaintiffs is wholly ignored, and it is urged

that there is but judgment, which is in favor of the state, and which is composed of

the aggregate of the distinct amounts.

Second. The proposition under the Fourteenth Amendment relied upon is that,

consistently with that Amendment, the state had not the power to put upon the

bank commissioner the duty of closing the bank in case, on examination, it was

found to be insolvent, since such authority, consistently with due process, could

only have been exerted after judicial proceedings to ascertain the facts, and the

awarding of relief accordingly. The pleadings leave it exceedingly doubtful whether

the question thus urged was presented in either of the courts below, and it is,
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besides, obvious from the opinion of the court below that it considered that the

only question raised under the Constitution of the United States was a contention

that there would result a want of due process if the state statutes conferred upon

an administrative officer the authority to liquidate the affairs of the insolvent bank

without judicial proceedings. We say this because, in its opinion, the court

observed that, if that was the contention, it was irrelevant, as the statutes did not

authorize liquidation except as a result of judicial proceedings, although they did

impose upon the bank commissioner the duty, after he found a bank to be

insolvent, to close its doors and prevent the further transaction of business until, in

the orderly course of procedure, a judicial liquidation might be accomplished. But

assuming, as it is now insisted in argument was the case, that the question relied

upon was the repugnancy of the state statute to the due process clause of the

Fourteenth Amendment, because
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power was conferred upon an administrative officer in the event of insolvency to

close the doors of a bank without awaiting judicial proceedings, and that the

observation on that subject by the court below was an adverse decision of such

question, we think it suffices to state the proposition to demonstrate its want of

merit.  Noble State Bank v. Haskell,  219 U. S. 104  ;  Shallenberger v. First State

Bank,  219 U. S. 114  .

Dismissed for want of jurisdiction.
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