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SYLLABUS

An agreement was made by way of compromise more than four months before the
petition was filed to pay from a fund of which the bankrupt was entitled to the
residue all lienable claims, including claims of one who had waived the right to file
liens, but had subsequently filed claiming the right so to do owing to failure of
bankrupt to fulfill contract, and to whom payments were made from the fund within
four months of the filing of the petition which the trustee brought suit to recover as
preferential. Held that the earlier agreement created an equitable lien in favor of
all parties thereto having color of right, and the payments thereunder did not
become preferential because the amounts were not ascertained and liquidated
until within the four-month period.

219 F. 397 affirmed.

The facts, which involve the right of a trustee in bankruptcy to recover an alleged
preferential payment made by the bankrupt within four months of the filing of the
petition under an agreement made more than four months before the filing, are
stated in the opinion.
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MR. JUSTICE HOLMES delivered the opinion of the Court.

This is a suit to recover an alleged preference from the defendant in error. The
circuit court of appeals reversed a judgment recovered by the plaintiff and ordered
judgment for the defendant. 219 F. 397. This writ of error was taken out before the
passage of the Act of January 28, 1915, c. 22, § 4, 38 Stat. 803, 804.

The facts are these: on May 9, 1910, the Warren Construction Company, the
bankrupt, had contracted to do some construction for a railroad company,
receiving monthly payments on account and agreeing that if at any time there
should be evidence of any lien for which the railroad might become liable, and
which was chargeable to the Warren Company, the railroad might retain an



amount sufficient to indemnify it. Should there prove to be such a claim after the
payments were made, the Warren Company agreed to refund all moneys the
railroad might be compelled to pay in discharging any lien made obligatory in
consequence of the Warren Company's default. The Warren Company gave a
bond with sureties for the performance of this contract. Later it made a
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written subcontract with the Root Manufacturing Company for materials, in which
the Root Company in the fullest terms renounced all lien on its own behalf, and
contracted that all under it should do the same. Monthly payments were to be
made on account, and final payment within forty days after the contract was
“fulfilled.”

In 1911, the Root Company notified the railroad that it was not being paid, and that
it would not furnish more material unless the railroad would see that it was paid.
The railroad gave the assurance, and the Root Company continued to furnish the
materials called for by its contract. Seemingly the payments continued to be
unsatisfactory, and on November 18, 1911, after the Root Company had
performed its contract, there was unpaid $12,895.34. On November 25, 1911, the
Root Company filed statutory notices of its intention to hold a lien upon the
railroad's property for the amount then due. On January 12, 1912, after
conferences of all parties concerned, a contract was made between the railroad,
the Warren Company, and its sureties reciting controversy as to whether the
Warren Company's contract had been performed, the filing of claims for liens and
attachment suits for more than the sum admitted by the railroad to be due, and the
railroad's assertion of its right against the surety companies. This contract fixed
$42,000 as a sum to be paid by the railroad in full settlement of the mutual claims
between it and the Warren Company, and provided that, with $20,000 to be
furnished by the surety companies, the sum should be put into the hands of
named trustees, "to be used in paying all lienable claims" growing out of the
construction contract. If the fund was not sufficient to pay lienable claims in full, the
surety companies were to furnish the additional money necessary. After all
lienable claims were paid, the balance, if any, of the fund was to be paid first to



reimburse the surety companies for their contribution,
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and after that to the Warren Company, subject to such attachments as might be
filed against the sum.

On April 10, 1912, a written contract was made between the railroad, the sureties,
the Warren Company, and the Root Company, which recited the claim of the Root
Company and that the railroad had money in its hands, held back under its
contract with the Warren Company, for the purpose of protecting the road against
liens, and agreed that $6,447.67 should be paid to the Root Company by way of
compromise, that the Root Company should assign its claim to the trustee under
the former instrument, surrendering to the Warren Company notes for 60 percent
of its claim, and that the trustee should reassign to the Root Company the unpaid
portion of its claim when attachments against the fund had been disposed of. The
payment was made the same day, and the Root Company executed a release, as
agreed. The sum was a larger percentage than will be received by the unsecured
creditors of the Warren Company, but a smaller one than that received by any
other subcontractors with a lien. The petition in bankruptcy was filed on July 18,
1912, and the above payment was a preference if it stood as a payment to an
unsecured creditor in the circumstances on the date when it was made.

The circuit court of appeals held that the instrument of January 12 created an
equitable lien that justified the payment, although it was of opinion that the lien
asserted by the Root Company could not have been enforced. The plaintiff in error
contends that the provision in favor of "lienable claims" was confined to those that
were secured by a valid lien. We express no opinion as to whether the lien of the
Root Company, asserted against the property of the railroad, could have been
defeated by its contract with the Warren Company notwithstanding the Warren
Company's default. It is enough that we agree with the ultimate view of the circuit
court of
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appeals. The agreement of January 12 was intended, for practical purposes, to
clear the railroad property from claims. It contemplated possible controversies, as
it provided for costs, but it did not require that every disputed lien should be fought
out to the end. It was understood by the parties to extend to the compromise of
claims that stood upon debatable ground, as was shown by the agreement under
which the payment was made. It set aside a specific fund in a third hand to that
end. All the parties acted in good faith. The $42,000 credited to the Warren
Company as retained by the railroad was nearly twice what the railroad admitted
to be due, apart from the compromise by which it secured the application of that
sum to clearing its land. We are of opinion that there is no reasonable doubt that
all parties were justified in the course adopted, that the instrument of January 12
created an equitable lien in favor of all alleged liens which the parties should deem
to have color of right, and that, the fund being thus appropriated and set aside, it
does not matter that the formal ascertainment of the specific beneficiary was made
within four months of the bankruptcy proceedings. It was well understood before.
The Root Company took part in the preliminary discussions, and there can be no
doubt that it was expected by all on January 12 that its claim, however disputed,
would have to be dealt with when the fund came to be paid out.

Decree affirmed.
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