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SYLLABUS

It is within the power of the state to determine for itself the conditions upon which a

foreign corporation may do business within its limits, so long as it does not impose

upon it any conditions depriving it of rights secured under the federal Constitution,

and the state may even altogether exclude from doing business within its borders

a corporation not doing an interstate business so long as no rights conferred by

the Constitution and laws of the United States are destroyed or abridged.

Where the state statute authorizes an officer of the state to license some foreign

corporations to do intrastate business under specified conditions and to reject

others, the exercise of that authority in good faith by such officer does not amount

to denial of equal protection of the law as to a corporation excluded where the

action was based upon a classification which was not so arbitrary and

unreasonable as to fall within the prohibitions of the Fourteenth Amendment.

A classification of foreign insurance corporations for the purpose of establishing

conditions under which they will be licensed to do business within the state based

on the amount of their investments in state securities is not so arbitrary as to

amount to a denial of equal protection of the laws.

The action of the Insurance Commissioner of South Carolina in requiring foreign

insurance corporations having less than a certain proportionate amount of

investments in state securities to make deposits, while those having that amount

might give surety bonds, is not an arbitrary classification amounting to denial of

equal protection of the law.
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Where the state court has sustained the action of a state officer as being within his

statutory authority, this Court is not concerned with that question; the only question

before it is whether the conduct of state authority transgresses the provision of the

federal Constitution.



94 S.C. 379 and 382 affirmed.

The facts are stated in the opinion.
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MR. JUSTICE DAY delivered the opinion of the Court.

These cases involve the same questions, and, being practically one proceeding,

may be disposed of together. They arise out of an application to the Supreme

Court of the State of South Carolina for a writ of mandamus, requiring the

respondent, Fitz H. McMaster, as Insurance Commissioner of the State of South

Carolina, to issue to the Phoenix Mutual Life Insurance Company, a corporation of

the State of Connecticut (hereinafter called the Phoenix Company) a license to do

business in South Carolina as a life insurance company for the year beginning

April 1st, 1912. The supreme court of the state refused to issue the writ (94 S.C.

379, 382), and the case is brought here because of alleged deprivation of rights

under the Fourteenth Amendment to the federal Constitution.

By the Act of March 8, 1910, 26 Statutes at Large (South Carolina) 774 13, it was

provided:

"Before licensing any insurance company to do business in this state, the

Insurance Commissioner shall require each such company to deposit with him an

approved bond or approved securities, in the discretion of the Commissioner, as

follows: each legal reserve life insurance company, twenty thousand dollars; each

fire, accident, or casualty or surety insurance company, or any company not herein

specified, ten thousand dollars: Provided, that domestic industrial insurance

companies shall in no case
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be required to deposit more than the legal reserve on their policies, but not less

than one thousand dollars, which said deposit may be made at the rate of five

hundred dollars a year, on April 1st, of each year, until the whole be deposited;



each domestic mutual life insurance company doing business on a recognized

table of mortality with interest assumption not higher than four percentum per

annum, not less than three thousand dollars. But each such domestic company

shall keep on deposit with the Insurance Commissioner at all times not less than

the legal reserve on all of its outstanding policies: Provided, further, that the terms

of this section shall not apply to domestic mutual assessment companies not doing

business in more than two adjoining counties. If a bond be given, it shall be

conditioned to pay any judgment entered up against any such company in any

court of competent jurisdiction in this state, and such judgment shall be a lien upon

the bond or securities. In case a bond is given, the judgment creditor shall have

the right to bring suit on said bond for the satisfaction of the judgment in the county

in which the judgment is received."

Under authority of this act, the Insurance Commissioner notified insurance

companies that, exercising a discretion reposed in him to require such companies

to make deposits with the Insurance Commissioner or accept a surety bond,

beginning April 1st, 1912, companies which had not invested at least one-fourth of

their reserve in South Carolina in securities named in the Act of 1910 would be

required to deposit South Carolina securities with the department. From such

companies, no surety bond would be accepted. From companies which had

invested at least one-fourth of their reserve on South Carolina policies in securities

of that state, a surety bond would be accepted. The letter also stated that the

department would receive on deposit South Carolina state, county, or municipal

bonds; first mortgage bonds of real estate in the state;
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first mortgage bonds of solvent domestic corporations, whose property was situate

entirely within the state; or time certificates of deposit in banks of the state.

The Phoenix Company applied for a license for the year beginning April 1st, 1912,

and enclosed its check for the license fee and a surety bond in the sum of

$20,000. The Insurance Commissioner refused the license, and declined to issue

the same unless the Phoenix Company would make a deposit with him of



securities acceptable to him in the sum of $20,000, in bonds of the State of South

Carolina, of any county, state, or town of the State of South Carolina, or first

mortgage bonds on real estate in the State of South Carolina, or first mortgage

bonds of solvent domestic corporations whose property was situated entirely

within that state, or any property situated in that state and taxable therein, or time

certificates of deposit in banks of that state.

Afterwards the Commissioner notified the surety company that he would not

accept a bond from the Phoenix Company unless the latter would furnish him with

an affidavit showing that at least one-fourth of its reserve on South Carolina

policies had been invested in the securities named in the Act of 1910. The

insurance company declined to make such affidavit, or to make such investments,

on the ground that the same was not required by any law of the State of South

Carolina. It is the contention of the insurance company that the action of the

Commissioner in undertaking to exact from it as a condition of receiving a license

the investment of at least one-fourth of its reserves in the securities as required by

the Commissioner, and in accepting from other insurance companies, which had

complied with the requirement of the Commissioner, the bond of a surety

company, and issuing to them a license, was discriminatory. And the Phoenix

Company particularly insisted that the action of the Commissioner in licensing the

Mutual Benefit
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Life Insurance Company of New Jersey on giving a surety company bond, without

that company having invested 25 percent of its reserve in securities demanded by

the Commissioner, discriminated against the plaintiff in error, which action, it was

contended, deprived the company of its property without due process of law and

violated the equal protection clause of the Fourteenth Amendment to the

Constitution of the United States.

The Supreme Court of the State of South Carolina put its decision denying the writ

on the ground that the petitioner had failed to deposit with the Insurance

Commissioner any securities, or to comply with the law and the ruling of the



Commissioner, and that it stood in no position to raise the question involved, and,

dealing with the equal protection of the law, the court held that the Commissioner,

under the Act of 1910, was given broad authority to examine into the safety and

solvency of applicants for the privilege of doing business within the state, with

reference to their dealings and the conduct of their business; that the statute gave

him authority to determine whether the applicant had the necessary qualifications

for doing business within the state, and that the Commissioner had the right to

determine whether the particular applicant should deposit bond or securities. In

this way only could the discretionary power conferred upon the Commissioner be

exercised, and the court therefore concluded that there was no denial of the equal

protection of the laws.

The case is presented here only in its aspect of deprivation of alleged rights

secured by the federal Constitution. We fail to see any substantial merit in the

contention that the applicant has been deprived of due process of law in the

exercise of the discretion given to the Commissioner to accept or reject applicants

for the insurance privilege under the laws of the state, and in requiring some to

give bonds and others to deposit securities, after having
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investigated their condition and methods of doing business.

The main contention pressed in argument, and upon which the reversal of the

judgment of the Supreme Court of South Carolina is contended for, is based upon

the equal protection clause of the Fourteenth Amendment because of the alleged

discriminatory action of the Commissioner in dealing with different insurance

companies, and particularly with the case of the Mutual Benefit Life Insurance

Company of New Jersey. An inspection of the record, however, shows a different

condition of facts with reference to that company from that shown as to the

Phoenix Company. While it is true that both are life insurance companies, and

doubtless solvent and sound in their business methods, and while it appears that

the Mutual Benefit Life Insurance Company did not have, actually invested in

South Carolina securities, one-fourth of its reserve on South Carolina policies, it



did have, on April 1st, 1912, real estate mortgage loans in the state, duly

approved, and awaiting investment, considerably in excess of one-fourth of its

reserve on South Carolina policies, while the Phoenix Company, out of its reserve

on South Carolina policies of $375,000, had only $10,350 of investments in the

form of South Carolina securities, and did not indicate any purpose or intention of

acquiring more.

Furthermore, the Phoenix Company is a foreign corporation, whose license to do

business in the State of South Carolina would expire upon the 1st day of April,

1912, and therefore it was within the power of the state, so long as it did not

impose upon the company as a condition of doing business within the state any

deprivation of rights secured to it under the federal Constitution, to determine for

itself the conditions upon which such foreign corporation could do business within

the state. This principle has been often affirmed by the decisions of this Court, and

the insurance company, being within that
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class of companies not doing an interstate business, the state might, in the

exercise of its lawful authority, exclude it from doing business within the state so

long as no rights conferred by the Constitution and laws of the United States were

destroyed or abridged.  See Harrison v. St. Louis & San Francisco R. Co.,  232 U.

S. 318  ,  232 U. S. 332  -333, and cases in this Court therein cited.

Assuming, without deciding, that the Phoenix Company occupied such attitude in

the State of South Carolina as to entitle it to claim the benefit of the equal

protection clause of the Fourteenth Amendment, we are of opinion that, upon this

record, no such facts are shown as would lead to the conclusion that the action of

the Insurance Commissioner in this case amounted to a deprivation of the equal

protection of the law. The state court put its decision, as we have seen, upon the

ground that, under the authority given in the statute to the Insurance

Commissioner to license one company and reject another, the exercise of such

statutory authority in good faith would not make his action in any given case

obnoxious to the protection of the rule of equality prescribed by the Constitution.
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The equal protection of the laws, as this Court has frequently decided, means

subjection to equal laws applying alike to all in the same situation, or, as

expressed by Mr. Justice Field, speaking for this Court in  Barbier v. Connolly, 

113 U. S. 27  ,  113 U. S. 31  , a case much relied upon by the plaintiffs in error,

equal protection of laws means

"that there should be no arbitrary deprivation of life or liberty, or arbitrary spoliation

of property, but that equal protection and security should be given to all under like

circumstances, in the enjoyment of their personal and civil rights. . . . That no

greater burdens should be laid upon any one than are laid upon others in the

same calling and condition."

In this general definition, the Court recognizes, as it always has, that what
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the equal protection of the law requires is equality of burdens upon those in like

situation or condition. It has always been held consistent with this general

requirement to permit the states to classify the subjects of legislation, and make

differences of regulation where substantial differences of condition exist.

In this case, when the Insurance Commissioner was under examination

concerning the differences between the treatment of the Mutual Benefit Life

Insurance Company and the Phoenix Company, after speaking of the action of the

Mutual Benefit Company in making large loans in the State of South Carolina,

when inquired of as to whether approved loans of the Mutual Benefit Company

would bring property into the State of South Carolina against which local

policyholders could enforce their claims, the Commissioner answered that it was

not a question of added safety, but to have within the State of South Carolina

actual things that could be levied upon in case of suit. These large loans of the

Mutual Benefit Company within the State of South Carolina would not only bring

property into that state which might be reached through the local courts, but would

evidence a purpose in the company to remain in the state in a permanent way -- a

fact which was entitled to significance in determining the matter of licensing the
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company to do business.

The Supreme Court of South Carolina has sustained the act as giving authority, so

far as the state is concerned, to the Insurance Commissioner to take the action

which he did concerning the withholding of a license to the Phoenix Company and

the granting of licenses to other companies, notably the Mutual Benefit Life

Insurance Company of New Jersey. We are only concerned with the question

whether this conduct of the state authority was so arbitrary and discriminatory in its

character as to amount to a deprivation of the equal protection of the
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laws within the meaning of the federal Constitution. We think the action here

challenged was based upon real and substantial differences, and was not that

merely arbitrary classification which this Court has condemned because of the

Fourteenth Amendment.

We find no error in the judgment of the Supreme Court of the State of South

Carolina, and the same is

Affirmed.
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