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SYLLABUS

An intervention to establish his lien by a mortgagee in a petition by the trustee to

sell property of the bankrupt is a controversy arising in a bankruptcy proceeding

within the meaning of the Bankruptcy Act and the procedure under 24  a  is the

same as under Court of Appeals Act of 1891. General Order No. XXXVI adopted

under authority of 24  a  does not apply in such a case, and no special findings of

fact are required.

Under the law of Wisconsin, as construed by the highest court of that state, a

mortgage of personal property is not valid as against creditors unless the

possession be given to, and retained by, the mortgagee,
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or the mortgage be filed; nor can a mortgagor appropriate proceeds of sale of the

mortgaged property to his own use.  Held  that the mortgages in this case, even in

the absence of intentional bad faith, are fraudulent in law, and void as to creditors.

Although the trustee stands in the shoes of the bankrupt and takes the property

subject to equities impressed on it while in the bankrupt's hands, he can attack a

pledge which is so void a against creditors that the property could have been

levied on and sold under judicial powers against the bankrupt at the time of the

adjudication.

Provisions in a mortgage for the retention and use of the mortgaged property by

the mortgagor which are prohibited by the law of the state render the conveyance

fraudulent in law, even in the absence of intent, and as conclusively permit the

trustee to attack it as though the mortgage were fraudulent in fact and intent

existed.

The fact that a trustee might by suit against other parties collect enough to pay

creditors is not a bar against setting aside a fraudulent conveyance on the entire

property of the bankrupt in his hands.



162 F. 675.

The facts are stated in the opinion.
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MR. JUSTICE DAY delivered the opinion of the Court.

The Standard Telephone & Electric Company, a Wisconsin corporation, was

adjudicated a bankrupt in the District Court of the United States for the Eastern

District of Wisconsin. Under its articles of association, it was authorized to carry on

the business of selling appliances for telephone purposes and operating telephone

exchanges. It had established and was operating a telephone exchange at the

Village of Sheridan, Wisconsin, and was carrying on the business of

manufacturing and selling telephone apparatus in the City of Milwaukee,

Wisconsin, where it had a stock in trade and trade fixtures. The trustee in

bankruptcy filed a petition to sell all the property of the bankrupt. Appellant Knapp,

as trustee of certain mortgagees given by the telephone company, intervened and

asked to have the lien of the mortgage established as the first lien on the property

and satisfied out of the proceeds of the sale. The property was sold, and the

question is as to the lien of these mortgages upon the fund.

The trustee in bankruptcy answered the petition of Knapp, trustee under the

mortgage, averring that it was a chattel mortgage, and fraudulent and void as to

creditors, because of certain agreements contained therein, because it was on

after-acquired property, and because of the failure to file an affidavit of renewal, as

required by the Wisconsin statutes. The referee in bankruptcy found the facts, and

held the mortgage void. Upon hearing, the district judge reached a like conclusion.

157 F. 106.

The Circuit Court of Appeals of the Seventh Circuit, upon appeal, affirmed the

decree of the district court, holding the mortgage void for the reasons set forth at

large in the opinion of the district judge. 162 F. 675.



A motion has been filed to dismiss the appeal for want of findings of fact and

conclusions of law in the circuit court of appeals, as required by General Order in

Bankruptcy No. XXXVI. Whether or not such a finding of facts was required

depends
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upon the character of the present proceeding. General order in Bankruptcy No.

XXXVI, authorized under subdivision  b  of 25 of the Bankruptcy Act, provides for

appeals under the act to this Court from the circuit Court of Appeals within thirty

days after the judgment or decree, and for the making and filing of a finding of

facts and conclusions of law separately stated, and that the record upon such

appeal shall consist only of the pleadings, the judgment or decree, the finding of

facts, and conclusions of law.

Section 25  b  provides for appeals from any final decision of a Court of Appeals

allowing or rejecting a claim under the act, under such rules and within such time

as may be prescribed by the Supreme Court of the United States. Such appeals

are allowed when the amount in controversy exceeds the sum of $2,000, and the

question involved might have been taken by appeal or writ of error from the

highest court of a state to the Supreme Court of the United States, or where some

Justice of the Supreme Court of the United States shall certify that, in his opinion,

the determination of the question or questions involved in the allowance or

rejection of such claim is essential to a uniform construction of the Bankruptcy Act

throughout the United States.

Under authority of subdivision  b,  25, General Order No. XXXVI was adopted, and

in the cases enumerated a finding of facts and conclusions of law must be made in

the circuit court of appeals, and the appeal taken within thirty days after the entry

of the judgment or decree.

The case at bar is not of that class; it is an intervention in a bankruptcy

proceeding, and, within the meaning of the act, a controversy arising in a

bankruptcy proceeding, and the appellate jurisdiction is the same as in like cases



under the Court of Appeals Act. Bankruptcy Act, 24  a;  Hewit v. Berlin Machine

Works,  194 U. S. 296  ;  Coder v. Artz,  213 U. S. 223  , and cases therein cited.

As the appeal was in the manner provided for in the Court of Appeals Act, no

special finding of facts was required under
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General Order No. XXXVI, and the motion to dismiss the appeal must be

overruled.

The mortgages in question, which were upon all the property and estate of the

mortgagor, acquired or to be acquired, in connection with or in relation to the

business of the mortgagor, contain, among others, the following provisions:

"Nothing herein contained shall be construed to prevent said first party from

carrying on, in the due and regular course, its said business and collecting the

indebtedness and moneys due or to become due therein, and applying the same

to its own use, except as hereinafter provided."

The mortgage makes provision for a sinking fund of $2,000 annually, $500

quarterly, out of the proceeds of the business, or, if necessary, from the general

resources, and the mortgage contains this further provision:

"Said first party further agrees that no dividend shall be declared or paid on its

capital stock at any time when any portion of said sinking fund or the interest on

said bonds shall not have been duly provided for, according to the terms of this

indenture."

"  Provided, however,  That said trustee be and he is hereby empowered and

authorized in his discretion, and in case he does not procure for the sinking fund

any of said bonds at par and accrued interest, upon application in writing by said

first party to waive the making by said party of full or any payment into or provision

for said sinking fund for any quarter year, and in the event of said trustee electing

not to require said first party to make such payment into or provision for such

sinking fund, the moneys which would otherwise have been placed therein for the
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purchase of said bonds as aforesaid shall remain at the disposition of said first

party, to be divided as dividends, or to enlarge, extend, improve, repair, renew, or

rehabilitate its said described business and property."

It will be seen that, under these provisions, the mortgagor is allowed to remain in

possession of the property, applying the proceeds thereof to his own use, except

that no dividends shall
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be declared or paid without first making provision for the sinking fund and the

interest on the bonds, and with this important proviso -- that the trustee under the

mortgage may, in his discretion, in case he does not procure for the sinking fund

bonds at par and accrued interest, upon the application of the mortgagor, waive

the payment into or provision for the sinking fund for any quarter year, and, in such

case, the moneys which would otherwise go into the moneys which would

otherwise go into the sinking fund for the purchase of bonds shall remain at the

disposition of the mortgagor, to be distributed as dividends, or to be used for the

benefit of the business and property in the manner described.

Section 2310, Wisconsin Statutes, provides:

"Every sale made by a vendor of goods and chattels in his possession or under his

control, and every assignment of goods and chattels, unless the same be

accompanied by an immediate delivery, and be followed by an actual and

continued change of possession of the things sold or assigned, shall be presumed

to be fraudulent and void as against the creditors of the vendor, or the creditors of

the person making such assignment, or subsequent purchasers in good faith, and

than be conclusive evidence of fraud, unless it shall be made to appear on the part

of the persons claiming under such sale or assignment, that the same was made

in good faith and without any intent to defraud such creditors or purchasers."

Section 2313 provides that no mortgage or sale of personal property shall be valid

against any other persons than the parties thereto, unless the possession of the

mortgaged property be delivered to and retained by the mortgagee, or unless the



mortgage, or a copy thereof, be filed as required by the statute, except as

otherwise provided therein.

Section 2316  b  provides that a mortgagor in possession of a stock of goods from

which he is permitted to make sales and apply the proceeds upon the debt shall

file a statement showing the amount of sales, amount applied on mortgage, and

amount of new stock bought every sixty days, and, upon his failure to file such

statement, the debt shall become immediately
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due, and after fifteen days the mortgage shall cease to be a lien, except between

the parties thereto.

It was found as a matter of fact that no statement was filed of the amount of the

sales, amount of new stock bought, amount applied on mortgage, etc., every sixty

days, as required by the Wisconsin statute, 2316  b;  that, since the execution of

the mortgage the company, in the course of its business, made sales from the

mortgaged property and applied the proceeds to its own use; that the property was

in possession of the mortgagor; that Knapp, the trustee, knew that the business

was being so transacted; that it was understood that the business should be so

transacted and sales of the mortgaged property so applied to the mortgagor's use.

While there was a finding that no intentional bad faith was shown, still we agree

with the court of appeals and the district judge that, under the law of Wisconsin, as

construed by her highest court, such conditions as were contained in these

mortgages rendered them fraudulent in law and void as to creditors.  Merchants' &

Mechanics Bank v. Lovejoy,  84 Wis. 601;  Bank of Kaukauna v. Joannes,  98 Wis.

321;  Charles Baumbach Co. v. Hobkirk,  104 Wis. 488;  Franzke v. Hitchon,  105

Wis. 11;  Durr v. Wildish,  108 Wis. 401.

In this case, the stipulations of the mortgages practically permitted the mortgagor

to dispose of the property for his own benefit, except that it must make certain

provisions for a sinking fund and interest on the bonds; and, with the consent of

the trustee, no provision need be made for the sinking fund or interest, and the



moneys which otherwise would have been placed therein for the purchase of

bonds might be applied for the benefit of the mortgagor, whether as dividends or

for the benefit of its business and property. Such provisions are clearly within the

Wisconsin decisions, for they permit the mortgagor to have the benefit of the

property, to keep it in his possession, and to appropriate the proceeds to his own

use. The Wisconsin decisions render such mortgages invalid as to creditors,

because the effect of such provisions is to give the
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beneficial use of the mortgaged property to the mortgagor in possession, and to

make possible the use of the mortgage as a protection against creditors of the

mortgagor when they shall undertake to assert their rights.

But it is said the trustee in bankruptcy may not defend against these mortgages. It

is contended that they are good as between the parties, and that, as to them, the

trustee in bankruptcy occupies no better position than the bankrupt. This question

was raised and decided in  Security Warehousing Co. v. Hand,  206 U. S. 415  .

That case arose in Wisconsin, and it was therein held that, under the Wisconsin

law, an attempted pledge of property, without change of possession, was void

under the laws of that state. In that case, as in this one, the question was raised as

to whether the trustee in bankruptcy could question the transaction, and it was

contended that, being valid as between the parties, the trustee took only the right

and title of the bankrupt. The question was fully considered therein, and the

previous cases in this Court were reviewed. The principle was recognized that the

trustee in bankruptcy stands in the shoes of the bankrupt, and that the property in

his hands is subject to the equities impressed upon it while in the hands of the

bankrupt.

But it was held that the attempt to create a lien upon the property of the bankrupt

was void as to general creditors under the laws of Wisconsin. Applying 70  a  of

the Bankruptcy Act, it was held that the trustee in bankruptcy was vested by

operation of the bankrupt law with the title of the property transferred by the

bankrupt in fraud of creditors, and also that the trustee took the property which,
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prior to the filing of the petition, might have been levied upon and sold by judicial

process against the bankrupt. It was therefore held that, as there had been no

valid pledge of the property, for want of change of possession, it could have been

levied upon and sold under judicial process against the bankrupt at the time of the

adjudication in bankruptcy, and passed to the trustee in bankruptcy.
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The principles announced in  Security Warehousing Co. v. Hand,  206 U. S. 415  .

when applied to the present case, are decisive of the question here presented.

Under the Wisconsin statutes and decisions of the highest court of that state the

conditions contained upon the face of this mortgage were such as to render it

fraudulent in law and void as to creditors, and prior to the filing of the petition in

bankruptcy the property might have been levied upon and sold by judicial process

against the bankrupt.

It is true that in  Security Warehousing Co. v. Hand,  the Court said that the

attempted pledge was a "mere pretense, a sham," but the courts of Wisconsin

have held that such provisions as are in these mortgages, giving the bankrupt the

right to dispose of the mortgaged property for its own benefit, rendered the

conveyance fraudulent in law, and therefore void as to creditors. This brings the

conveyance within the terms of the Bankrupt Act, as one which the trustee may

attack, as conclusively as it would if fraudulent intent in fact were shown to exist.

In  Mueller v. Bruss,  112 Wis. 406, it was held that a trustee in bankruptcy could

maintain an action to set aside a fraudulent conveyance, but that the complaint

must aver and the trustee must show that the estate had not sufficient assets in

the trustee's hands to satisfy the claims filed against the debtor. And it is insisted

that a showing of this character is lacking in the present case. Without deciding

that, under the Bankruptcy Act, the answer of the trustee in bankruptcy was

required to make this averment, accompanied by proof, if necessary, it is sufficient

upon this point to say that the intervening petition of the trustee of the mortgage

sought to assert a lien upon all the property of the bankrupt in the trustee's hands.

https://sooperkanoon.com/case/90248/security-warehousing-co-vs-hand


The suggestion in appellant's brief, that the trustee in bankruptcy may possibly

recover against directors and officers of the corporation for dereliction of duty, and

against stockholders for unpaid subscriptions and additional liability on their part,

presents no reason why he may not resist an

Page 216 U. S. 559

attempt to take all the available property in his hands to apply on a mortgage void

as to creditors at the time of the adjudication.

We are of opinion, for the reasons stated, that the mortgages in question are void,

and that, under the bankruptcy law, the trustee can assert their invalidity.

Judgment affirmed.
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