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SYLLABUS

Purchases made by state officers of supplies for business carried on by the state

are made by the state, and suits by the vendors against the state officers carrying

on or winding up the business are suits against the state and, under the Eleventh

Amendment, beyond the jurisdiction of the federal courts, and so  held  as to suits

against commissioners to wind up the State Liquor Dispensary of South Carolina

A bill in equity to compel specific performance of a contract between an individual

and a state cannot, against the objection of the state, be maintained in the federal

courts.  Christian v. Atlantic & N.C. R.,  133 U. S. 233  .

A state statute will not, by strained implication, be construed as a divestiture of

rights of property or as authorizing administration of the assets of a governmental

agency without the presence of the state, and so  held  as to the statute of South

Carolina providing for winding up the State Liquor Dispensary.

The consent of a state to be sued in its own courts by a creditor does not give that

creditor the right to sue in a federal court.  Chandler v. Dix,  194 U. S. 590  .

Page 213 U. S. 152

Even though state legislation and decision as to the construction of state statutes

may not be controlling upon this Court, yet they may be persuasive.

Although, by engaging in business, a state may not avoid a preexisting right of the

federal government to tax that business, the state does not thereby lose the

exemption from suit under the Eleventh Amendment.  South Carolina v. United

States,  199 U. S. 437  , distinguished. The legal history of the constitutional

provision and legislative enactments of South Carolina in regard to the State

Liquor Dispensary reviewed.

161 F. 152 reversed.

The facts are stated in the opinion.
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MR. JUSTICE WHITE delivered the opinion of the Court.

The State of South Carolina, in the year 1892, assumed the exclusive

management of all traffic in liquor. To carry out this purpose, a Board of Control

was created, composed of the Governor, the Comptroller General, and the

Attorney General, clothed with power to supervise the system of liquor traffic which

the act embodied and to adopt general rules and regulations pertaining to the

subject. All liquor intended for consumption was required to be bought by an

officer styled a Commissioner, upon whom was cast the duty of distributing the

liquor to local officials, known as dispensers. The funds to initiate the business

were drawn from the State Treasury. The general features of the act of 1892 were

preserved in a statute approved January 2, 1895. Acts S.Car. 1895, p. 721. This

last-mentioned act is set out in full in a marginal note to the opinion in  Scott v.

Donald,  165 U. S. 58  . In that case, it was recognized that the act of 1895

provided for the purchase by the state, through its officers or agents, of all liquor to

be sold in South Carolina, and although the act was held to be repugnant to the

Constitution of the United States, the ruling was not based upon the conception

that there was a want of governmental power in the state to become the sole

purchaser and seller within its borders of liquor, but exclusively upon the ground

that particular provisions contained in the statute discriminated against the

products of other states. A new state constitution was ratified, which went into

effect from and after December 31, 1895. Therein it was provided as follows:
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"  Article VIII, 11, Constitution, 1895"

"In the exercise of the police power, the general assembly shall have the right to

prohibit the manufacture and sale and retail of alcoholic liquors or beverages

within the state. The general assembly may license persons or corporations to

manufacture and sell and retail alcoholic liquors or beverages within the state,
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under such rules and restrictions as it deems proper; or the general assembly may

prohibit the manufacture and sale and retail of alcoholic liquors and beverages

within the state, and may authorize and empower state, county, and municipal

officers, all or either, under the authority and in the name of the state, to buy in any

market and retail within the state liquors and beverages in such packages and

quantities, under such rules and regulations, as it deems expedient:  Provided, 

that no license shall be granted to sell alcohol beverages in less quantities than

one-half pint, or to sell them between sundown and sunrise, or to sell them to be

drunk on the premises:  And provided, further,  that the general assembly shall not

delegate to any municipal corporation the power to issue licenses to sell the

same."

"  Article VI, 12, Constitution, 1895"

"All the net income to be derived by the state from the sale or license for the sale

of spirituous, malt, vinous, and intoxicant liquors and beverages, not including so

much thereof as is now or may hereafter be allowed by law to go to the counties

and municipal corporations of the state, shall be applied annually in aid of the

supplementary taxes provided for in the sixth section of this article, and if, after

said application, there should be a surplus, it shall be devoted to public school

purposes, and apportioned as the general assembly may determine:  Provided,

however,  that the said supplementary taxes shall only be levied when the net

income aforesaid from the sale or license for the sale of alcoholic liquors or

beverages are not sufficient to meet and equalize the deficiencies for which the

said supplementary taxes are provided. "
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Under these provisions, in 1896 (Acts S.Car. 1896, p. 123), a new law concerning

the liquor traffic was enacted. The statute provided for the election by the general

assembly of a State Board of Control, clothed with power to purchase all liquors

for use in the state. A state commissioner, to be appointed by such board, was

empowered to furnish liquors to the various local dispensaries provided for in the

statute, which were under the immediate authority of county boards having power



to appoint officers, known as dispensers, to sell liquors direct to consumers. The

act of 1896 was amended in particulars not necessary to be detailed, in March,

1897. In  Vance v. Vandercook, No. 1,  170 U. S. 438  , the contention that the act

of 1896, as amended by the act of 1897, was repugnant to the commerce clause

of the Constitution of the United States was passed upon. The limited ruling made

in  Scott v. Donald  was stated. It was expressly held that the act in question was a

manifestation of the police power of the state, and therefore was within the

purview of the provisions of the act of Congress commonly referred to as the

Wilson Act. It was decided that, as the provisions in the prior act, which were held

in  Scott v. Donald  to be discriminatory, had been eliminated, the act was not

repugnant to the commerce clause of the Constitution insofar as it exerted the

absolute control of the state over the purchase and sale of liquor within the state.

In  State v. Farnum,  73 S.C. 165, decided in 1905, the Supreme Court of South

Carolina interpreted the Dispensary Act of 1896, as amended, and expressly held

that "the offices and place of business of the dispensary stand precisely in the

same relation to the state as the State Treasurer's office." And, speaking of

dispensary system, it was said (p. 171):

"The state has undertaken to take charge of the entire liquor business of the state,

and to prohibit any private person or corporation from dealing in liquor except as

they may find warrant in the Constitution and laws of the United States."

The law of 1896, as amended, was repealed on February 16, 1907. Acts S.Car.

1907, p. 463. The repealing act did away
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with the general control of the traffic by means of a state board, and therefore

abolished that board. Instead of the system previously existing, a more local one

was substituted. The question whether liquor should be sold in a particular county

was left to the voters of the county. If, as the result of an election, it was

determined that the traffic in liquor should exist in the county, it was provided that

such traffic should be exclusively carried on by means of county boards, appointed
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by the governor. Conformably to the Constitution, these boards were authorized to

buy, "in the name of the state," liquors to be sold within the county, with a proviso,

however, restricting the liability of the state to the sum of the assets of the local

dispensary.

On the same day that the foregoing act was approved, there was also approved a

statute entitled, "An Act to Provide for the Disposition of All Property Connected

with the state Dispensary, and to Wind up Its Affairs." The text of this act is in the

margin.  *  Summarily stated, the act created a commission to
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consist of five members, to be appointed by the Governor, who were required to

give bond to the state for the faithful discharge of their duties. To this body was

given the control of all the funds, assets, and property, other than real estate, of

the State Dispensary. It was made the duty of the commission to investigate all

facts concerning outstanding claims against the State Dispensary, and, for that

purpose, to employ counsel as might be approved by the Attorney General, and

such expert accountants and clerks as were necessary, and to make full report to

the Governor on the subject. The commission was also authorized, after

investigation, to pay, from the proceeds of the dispensary assets which might

come into its hands, such claims as were found to be valid, and to turn over the

surplus to the State Treasury.

The commission thus authorized was appointed and began the discharge of its

duties. To this end, a list of the outstanding claims asserted to be due was made

up, and a hearing concerning their amount and validity was commenced. For the

purpose
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of this hearing, a call was made by the commission for the production by the

parties asserting claims of original books of entry, showing the previous

transactions with the state from which the claims arose, and the production for oral

examination of certain witnesses. The right of the commission to enter upon this
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investigation was disputed by some of the claimants, and they refused to comply

with the call made for books and papers and the production of witnesses.

Thereupon certain of such claimants invoked the authority of the circuit court of the

United States for the district of South Carolina by the commencement of the suits

which are now before us. The first was brought against the members of the

commission by the Wilson Distilling Company, a New Jersey corporation, having

its principal place of business in the City of Baltimore, the bill being filed not only

on its own account but on behalf of all others who might join in the cause. The

complainant in the second suit, which was also against the members of the

commission, both officially and individually, was the Fleischmann Company, an

Ohio corporation. Without detailing the proceedings by which
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other claimants were joined as co-complainants in the Wilson suit, and by which

relief sought in that case and in the Fleischmann case -- which was somewhat

divergent in the earlier stage of the litigation -- was made to harmonize, it suffices

to say that, in their ultimate form, both bills of complaint rested the jurisdiction of

the court upon diversity of citizenship, asserted the existence of a valid claim

against the dispensary fund in favor of each complainant for liquor sold, and that

each was entitled to be paid out of the fund in the hands of, and under the control

of, the commission. The bills also proceeded upon the theory that the act of 1907

had placed the assets of the dispensary in the hands of the commission as a trust

fund for the benefit of all creditors having valid claims against the fund, which they

were entitled to enforce by judicial action against the commission, without the

presence of the state as a necessary party. Upon this assumption, and upon the

averment that the members of the commission were refusing to discharge the duty

cast upon them by the state law, of ascertaining and paying the just claims against

the trust fund, an injunction was prayed, restraining the commission from in any

way disposing of the fund until the claims of the complainants were paid. A

receiver was also asked for the purpose of taking charge of the assets, paying the

valid claims against the same, including those of the complainants, and otherwise

settling, under the direction of the court, the affairs of the State Dispensary.



In both cases, a temporary restraining order was allowed, and a rule was granted

to show cause why an injunction  pendente lite  should not be made and a receiver

appointed as prayed. Again omitting detail as to the form of the pleadings, it

suffices to say that, by return to the rules to show cause and by answers, the

commission, besides traversing most of the averments contained in the bills, set

up in substance that each suit was against the state, and that the state had not

consented to be sued, and could not be impleaded without violating the Eleventh

Amendment to the Constitution. It was expressly averred that the assets and

property in the hands of the commission belonged to
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the state, were held by the commission as its agent, and could not be

administered without the presence of the state, which was an indispensable party

to the cause. The claim was also made that the commission was a judicial tribunal,

and was not subject to be restrained by an injunction from a federal court.

After the allowance of the temporary restraining order in the Fleischmann case,

various banks in which the commission had deposited to its credit dispensary

funds were made parties defendant, and enjoined from paying out such funds

except upon the order of the court. Subsequently, in the same case after a hearing

on January 29, 1908, upon the rule to show cause, an order was entered on

March 2, 1908, continuing the temporary restraining order until the final

determination of the suit. The motion for the appointment of a receiver was,

however, continued without prejudice. The opinion of the court is reported in 161

F. 152. A like order was also contemporaneously entered in the Wilson case, and

in that case likewise an order was entered on March 5, 1908, making the banks

who had the dispensary funds on deposit parties defendant and restraining them

from paying them out. In this connection, it is to be remarked that the banks who

were thus restrained in both cases, as security for the dispensary funds placed

with them by the commission, had each delivered to that body bonds, stock, and

other collaterals, and the same had been by the commission deposited in the

State Treasury.



After the submission, and before the court had decided the rules to show cause,

the Legislature of South Carolina passed two statutes concerning the State

Dispensary Fund. By the first, the winding-up act of 1907 was amended by

increasing the compensation of the commission, by directing the sale of the

dispensary real estate, etc., and the payment out of the fund of a certain judgment

for damages. The eleventh section of the act was amended so as to read as

follows:

"SEC. 11. That said commission is hereby declared to possess full power to pass

upon, fix, and determine all claims against the state growing out of dealings with

the dispensary, and to
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pay for the state any and all just claims which have been submitted to and

determined by it, and no other, out of the assets of the dispensary which have

been, or may hereafter be, collected by said State Dispensary Commission: 

Provided,  that each and every person, firm, or corporation presenting a claim or

claims to said commission shall have the right to appeal to the supreme court as in

cases at law:  Provided further,  that notice of intention to appeal shall be served

upon said commission within ten days of rendition of judgment by the said

commission, and the practice in taking all steps in perfecting the appeal shall

conform to the practice in other appeals for the Supreme Court."

By the second act, the commission was directed to pay $15,000 into the State

Treasury, to be used for the expenses of criminal prosecutions for violations of the

laws relating to "the late institution called the State Dispensary." The

commissioners refused to pay out of the dispensary funds in their hands the

$15,000 directed by the last-mentioned statute, on the ground that they were

under an injunction from the circuit court of the United States. Thereupon, the

Attorney General of the state began proceedings by mandamus in the Supreme

Court of South Carolina to compel compliance with the act. The case was decided

on March 14, 1908. The court, in an elaborate, careful, and perspicuous opinion,

reviewed the dispensary legislation, expressly held that the statutes governing the



same made the state the purchaser of the liquors bought for consumption, and

therefore that those who had sold the liquor to the State Dispensary had

contracted with the state, and with the state alone; that all the assets and property

of the dispensary belonged to the state, and that the commissioners appointed to

wind up and liquidate its affairs were state officers, entrusted with a public duty on

behalf of the state. As a result of these conclusions, it was determined that the

circuit court of the United States was without jurisdiction to enjoin the

commissioners, as state officers, from disposing of the state property as the state

statute directed,
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and therefore a right existed to a peremptory mandamus. The issuing of the

peremptory writ, however, was left in abeyance, the court -- doubtless for the

purpose of avoiding an unseemly conflict with the circuit court -- saying that it

would not assume "that the construction which it has placed upon the state

constitution and the statutes in question will be disregarded by the federal court."

79 S.C. 316. A few days before this decision was announced, and in consequence

of representations made to the circuit court that a bill had been introduced in the

General Assembly of South Carolina, directing the commission to turn into the

State Treasury the dispensary funds, the circuit court appointed the members of

the commission temporary receivers of the fund, with directions to hold the same

subject to the orders of the court. Subsequently, on March 9, 1909, the circuit

court entered an order, consolidating the two causes, and appointing three

persons receivers of the dispensary fund, two of those thus appointed being at that

time, or having been, shortly prior thereto, members of the commission.

Following the decision of the Supreme Court of South Carolina in the case last

referred to, and on March 27, 1908, the defendants in the consolidated causes

filed a motion

"for an order revoking the former orders of the said court, granting an injunction,

and appointing receivers, on the ground that the Supreme Court of South Carolina

has now construed the statutes of South Carolina and the Constitution of the said



state, under which the complainants claim their rights, and has construed it

differently from the said circuit court's construction, which construction, if followed,

ousts the jurisdiction of the circuit court."

The motion was denied. 161 F. 162. Thereafter the Wilson Distilling Company, by

leave, filed in the consolidated cause an amendment to its bill, setting up the claim

that the

"acceptance by the defendants constituting the said dispensary commission, as

trustees, of the trust created by said act [of February 16, 1907], and the

acceptance by the complainants and the other creditors of said State Dispensary,

as  cestuis
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que trustent,  of the benefits of the trust so created, constituted a valid, binding,

and irrepealable contract within the meaning and protection of the Constitution of

the United States, and of Article I, 10, thereof, the protection whereof is hereby

expressly claimed by your orators."

Following said averment it was alleged that the Act approved February 24, 1908,

heretofore referred to, was repugnant to Article I, 10, of the Constitution of the

United States and to the Fourteenth Amendment

"for that same impairs, and attempts to impair, the obligation of the contract set out

in the last preceding paragraph hereof, and deprives and attempts to deprive the

complainants of their property without due process of law, and denies, and

attempts to deny, to them the equal protection of the law, in violation of the

aforesaid provisions of the Constitution of the United States."

In a separate paragraph, it was averred that the object and purpose of the

institution of the mandamus suit in the state court

"was to hinder, delay, and defeat the enforcement by this Court of the trust created

by said act of 1907, and the administration of said trust by this Court in the above-

entitled causes."



The circuit court, on its own motion, made an order directing the payment to the

Attorney General of South Carolina of the sum of $15,000 upon his application

therefor, and modified the former orders of the court to the extent necessary to

permit the receivers to make such payment.

To reverse the interlocutory orders granting an injunction  pendente lite  and

appointing receivers, an appeal was prosecuted to the Circuit Court of Appeals for

the Fourth Circuit by the three members of the commission then in office, officially

and individually, and by certain of the banks which had been made defendants.

The circuit court of appeals, on September 15, 1908, affirmed the action of the

lower court. 164 F. 1. This writ of certiorari was thereupon allowed.

Underlying all the contentions made in the cause is the fundamental question

whether the suits were, in substance, suits against the state, and therefore beyond

the jurisdiction of the

Page 213 U. S. 168

circuit court because of the express prohibition of the Eleventh Amendment. As

that question is the pivotal one, we come at once to its consideration.

If we consider as an original question the provisions of the Constitution of South

Carolina on the subject and the terms of the statutes of that state establishing the

dispensary system, we think it is apparent that the purchases which were made by

the state officers or agents of liquor for consumption in South Carolina were

purchases made by the state for its account, and therefore that the relation of

debtor and creditor arose from such transactions between the state and the

persons who sold the liquor. And this irresistible conclusion, arising from the very

face of the Constitution and statutes, is removed beyond all possible controversy

by the decision of this Court in  Vance v. Vandercook, No. 1, supra,  and by the

construction given by the Supreme Court of South Carolina to the state statute

prior to the commencement of this litigation, in  State v. Farnum,  73 S.C. 165, as

well as by the convincing opinion expressed by that court in reviewing the state

statutes in the mandamus case already referred to, as reported in 79 S.C. 316.



We could not therefore sustain the exercise of jurisdiction by the circuit court

without in effect deciding that the state can be compelled, by compulsory judicial

process, to perform a contract obligation. It is certain that, at least by indirection,

the bills of complaint sought to compel the state to specifically perform alleged

contracts with the vendors of liquor by paying for liquor alleged to have been

supplied. But it is settled that a bill in equity to compel the specific performance of

a contract between individuals and a state cannot, against the objection of the

state, be maintained in a court of the United States. Thus, in  Hagood v. Southern, 

117 U. S. 52  , where, in suits brought in a court of the United States against

officers and agents of the State of South Carolina, the holders of certain revenue

scrip of the state endeavored to enforce the redemption thereof according to the

terms of the statute in pursuance of which the scrip was issued, which statute was

alleged
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to constitute an irrepealable contract, the Court said (p.  117 U. S. 87  ):

"Though not nominally a party to the record, it [the state] is the real and only party

in interest, the nominal defendants being the officers and agents of the state,

having no personal interest in the subject matter of the suit, and defending only as

representing the state. And the things required by the decrees to be done and

performed by them are the very things which, when done and performed,

constitute a performance of the alleged contract by the state. The state is not only

the real party to the controversy, but the real party against which relief is sought by

the suit, and the suit is therefore substantially within the prohibition of the Eleventh

Amendment to the Constitution of the United States, which declares that"

"the judicial power of the United States shall not be construed to extend to any suit

in law or equity commenced or prosecuted against one of the United States by

citizens of another state, or by citizens or subjects of any foreign state."

In the subsequent case of  Christian v. Atlantic & N.C. Railroad,  133 U. S. 233  ,

by bill in equity, filed in a court of the United States, it was attempted to reach
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dividends on the stock of the defendant railroad company and apply such

dividends to the payment of the bonds issued by the State of North Carolina, and

for the sale of stock owned and held by the state. It was contended for the

complainants that the proceeding was  in rem  against the stock, to enforce a right

in and to it resulting from an alleged contract by which the stock was pledged for

the benefit of the complainants, although the stock was not actually delivered to

the alleged pledgee. It was held that the mere declaration by the state in a statute

that stock held by it was pledged did not technically operate to create a pledge.

Upon the hypothesis that a mortgage of the stock might have been effected, it was

said (p.  133 U. S. 243  ):

"The proceeding is a suit against the party to obtain, by decree of court, the benefit

of the mortgage right. But where the mortgagor in possession is a sovereign state,

no such proceeding
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can be maintained. The mortgagee's right against the state may be just as good

and valid, in a moral point of view, as if it were against an individual. But the state

cannot be brought into court or sued by a private party without its consent. It was

at first held by this Court that, under the Constitution of the United States, a state

might be sued in it by a citizen of another state, or of a foreign state; but it was

declared by the Eleventh Amendment that the judicial power of the United States

shall not be construed to extend to such suits.  New Hampshire v. Louisiana,  108

U. S. 76  ;  Louisiana v. Junel,  107 U. S. 711  ;  Mayre v. Parsons,  114 U. S. 325 

;  Hagood v. Southern,  117 U. S. 52  ;  In re Ayers,  123 U. S. 443  ."

The complainants below, however, insist that, if it be conceded that, under the

State Dispensary statutes, the relation of the state and the sellers of liquor was

that of debtor and creditor, the General Assembly of South Carolina, in the

winding-up act of 1907, intended to and did alter that relation, because the state,

by that act, renouncing its control over the assets of the State Dispensary, vested

the commission with the title to such assets as trustees of an express trust and

constituted the creditors of the state who had furnished supplies for the use of the
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dispensary the beneficiaries of such trust. The argument being that hence the suits

are not against the state, and therefore are not within the inhibition of the Eleventh

Amendment. It cannot be and is not denied that the construction of the winding-up

act, upon which the contention rests, is contrary to that entertained both by the

General Assembly of South Carolina and by the highest court of the state, but it is

urged that the statutes of 1908, in respect to the Dispensary Fund and the opinion

of the supreme court, were, the former enacted and the latter announced, after this

litigation was commenced. But if we assume that the legislation and decision

referred to are not controlling, yet they are persuasive. Aside from this, however,

considering the text of the winding up act, we are of opinion that there is no just

ground for the conclusion that the state, in providing by that legislation for the

liquidation of the affairs
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of the State Dispensary, intended to divest itself of its right of property in the

assets of that governmental agency, and to endow the commissioners with a right

and title to the property which placed it so beyond the control of the state as to

authorize a judicial tribunal to take the assets of the state out of the hands of those

selected to manage the same, and, by means of a receiver, to administer such

assets as property affected by a trust, irrecoverable in its nature, and thus to

dispose of the same without the presence of the state.

An interpretation of the act in question producing such an abnormal and

extraordinary result as that just stated cannot be adopted merely because it might

be sustained by strained implications. On the contrary, such interpretation could

only be warranted if exacted by the most express language, or by such

overwhelming implication from the text as would leave no room for any other

reasonable construction. Coming to consider the act, it is patent that neither by

express language nor by necessary implication does it convey the meaning which

the proposition seeks to give to it. In form, the winding-up statute is but an ordinary

act of legislation, providing, in the interest of the state, for an examination and

liquidation of the claims against the dispensary and their payment out of the state

assets when liquidated, so as to secure the state against unjust claims and



preserve its interest in the fund. The act does not, in express terms, make any

change in the theretofore existing relation of debtor and creditor between the state

and the vendors of liquor under the state Dispensary Act. The conception that an

irrevocable trust was intended to be created is negatived by the requirement in the

first section for the giving by each member of the commission of a bond for the

sum of $10,000 conditioned for the faithful performance of the duties imposed. So

also, the wide discretion vested in the commission by 3, empowering it to arrive at

a determination as to the legality of purchases of liquor previously supplied by a

full investigation of the circumstances "surrounding all contracts for liquors," and

subjecting to the approval of the Attorney
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General of the state the employment of counsel to make such investigation,

precludes the inference of an intention on the part of the General Assembly to

terminate its control over the fund. And the fact that the legislature deemed that

the statute was but an ordinary act of legislation over a subject designed to be

continued within legislative control is, we think, clearly manifested in the eighth

section of the act, which reads as follows:

"SEC. 8. That said commission shall have full power and authority to investigate

the past conduct of the affairs of the Dispensary, and all the power and authority

conferred upon the committee appointed to investigate the affairs of the

Dispensary, as prescribed by an act to provide for the investigation (27) of the

Dispensary, approved January 24th, A.D.1906, be, and hereby is, conferred upon

the commission provided for under this act; provided, that, for purposes of the

investigation of the affairs of the Dispensary as herein provided, each and every

member of said commission be, and hereby is, authorized and empowered,

separately and individually, or collectively, to exercise the power and authority

herein conferred upon the whole commission."

The absence in the winding-up act of a provision conferring authority to review in

the ordinary courts of justice the action of the commission concerning claims,

instead of supporting the contention that the state had abandoned all property right



in the funds placed in the hands of the commission, tends to a contrary conclusion,

since it at once suggests the evident purpose of the state to confine the

determination of the amount of its liability to claimants, to the officers or agents

chosen by the state for that purpose. And it is elementary that, even if a state has

consented to be sued in its own courts by one of its creditors, a right would not

exist in such creditor to sue the state in a court of the United States.  Smith v.

Reeves,  178 U. S. 436  , and cases cited;  Chandler v. Dix,  194 U. S. 590  . The

situation therefore was not changed as a result of the subsequent Act of February

24, 1908, giving the creditors of the state,
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whose claims might be adversely acted upon by the commission, the right to a

review in the supreme court of the state.

The decision of the questions arising upon this record, relating, as they do, to

rights and remedies of a mere contract creditor of the State of South Carolina, is

not in anywise controlled by the ruling in  South Carolina v. United States,  199 U.

S. 437  , where, although recognizing that official dispensers of liquors under the

laws of South Carolina were agents of the state, it was held (p.  199 U. S. 463  ),

"that the license taxes charged by the federal government upon persons selling

liquor are not invalidated by the fact that they are the agents of the state, which

has itself engaged in that business."

That case was concerned with the power of a state, by virtue of its legislation in

regard to the sale and consumption of liquor, to destroy a preexisting right of

taxation possessed by the government of the United States. The ruling in this case

but enforces an exemption of the state from suit in the courts of the United States

upon it contract debts -- an exemption which existed by virtue of the Constitution of

the United States at the time when the legislation was enacted out of which the

alleged contracts arose.

Deciding, as we do, that the suits in question were suits against the State of South

Carolina, and within the inhibition of the Eleventh Amendment, the decree of the
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circuit court of appeals is reversed; the decree of the circuit court is also reversed,

and the cause remanded to that court with instructions to dismiss the bills of

complaint.

And it is so ordered.

THE CHIEF JUSTICE took no part in the consideration or disposition of this case.

*

"  An Act to Provide for the Disposition of all Property Connected"

"  with the State Dispensary, and to Wind Up Its Affairs."

"SECTION 1.  Be it enacted by the general assembly of the State of South

Carolina,  that immediately upon the approval of this act the Governor shall

appoint a commission of well known business men, consisting of five members,

none of whom shall be members of the General Assembly, to be known as the

State Dispensary Commission, who shall each give bond for the faithful

performance of the duties required in the sum of $10,000."

"SEC. 2. Said commission shall immediately organize by the election of a

chairman and secretary from their number."

"SEC. 3. It shall be the duty of said commission to close out the entire business

and property of the state Dispensary except real estate, and including stock in the

several county dispensaries, by disposing of all goods and property connected

therewith, by collecting all debts due, and by paying from the proceeds thereof all

just liabilities at the earliest date practicable. Said commission shall be at liberty to

make such disposition upon such terms, times, and conditions as their judgment

may dictate:  Provided,  that no alcoholic liquors or beers shall be disposed of

within this state except to county Dispensary boards, and all liquors illegally

bought by the present management may be returned to the persons, firms, or

corporations from whom purchased, and, for determining the legality of said

purchases, they are hereby authorized and directed to investigate fully the

circumstances surrounding all contracts for liquors, and to employ such assistant



counsel as may be approved by the Attorney General, and such expert

accountants and stenographers and any other person or persons the commission

may deem necessary for the ascertainment of any fact or facts connected with

said state Dispensary and its management or control at any time in the past, and

to take testimony, either within or without the state:  Provided further,  That all

payments shall be made in gold and silver coin of the United States, in United

States currency, or in national bank notes."

"SEC. 4. The compensation of each member of said commission shall be $5 per

day for each day actually employed about the business, and actual expenses for

the time engaged:  Provided,  That they shall receive no compensation for

services rendered on this commission after January 1, 1908."

"SEC. 5. The said commission shall pay to the State Treasurer, after deducting

their compensation and other expenses allowed by this act, all surplus funds on

hand after paying all liabilities."

"SEC. 6. The said commission is hereby authorized in the consolidated causes

filed a clerks, assistants, and employees as they may deem necessary, and to

contract with them at the time of employment for their compensation."

"SEC. 7. The said commission shall submit to the Governor at the earliest day

practicable, a complete inventory of all property received by them, with a

statement of the liabilities of the State Dispensary, and, as soon as the affairs are

liquidated, a report in full of their actings and doings."

"SEC. 8. That said commission shall have full power and authority to investigate

the past conduct of the affairs of the Dispensary, and all the power and authority

conferred upon the committee appointed to investigate the affairs of the

Dispensary, as prescribed by an act to provide for the investigation of the

Dispensary, approved 24th January, A.D.1906, be, and hereby is, conferred upon

the commission provided for under this act:  Provided,  That, for the purpose of the

investigation of the affairs of the Dispensary, as herein provided, each and every

member of said commission be, and hereby is, authorized and empowered,



separately and individually, or collectively, to exercise the power and authority

herein conferred upon the whole commission."

"Approved the 16th day of February, A.D., 1907."
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