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SYLLABUS

On appeal or writ of error to this Court, papers or documents used in the court

below cannot in strictness be examined here unless, by bill of exception or other

proper mode, they are made part of the record.

The mere arraignment and pleading to an indictment does not put the accused in

judicial jeopardy, nor does the second surrender of the same person by one state

to another amount to putting that person in second jeopardy because the

requisition of the demanding state is based on an indictment for the same offense

for which the accused had been formerly indicted and surrendered, but for which

he had never been tried.

One charged with crime and who was in the place where, and at the time when,

the crime was committed, and who thereafter leaves the state, no matter for what

reason, is a fugitive from justice within the meaning of the interstate rendition

provisions of the Constitution and of 5278, Rev.Stat., and this nonetheless if he

leaves the state with the knowledge and without the objection of it authorities.

The facts are stated in the opinion.
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MR. JUSTICE HARLAN delivered the opinion of the Court.

There was some difference of opinion between counsel upon
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the question whether certain papers, printed by the defendant, constituted any part

of the record which this Court could examine upon the present writ of error. While

this is not an important matter, in view of our conclusion as to the controlling

questions in the case, it is appropriate to say that, on appeal or writ of error to this

Court, papers or documents used at the hearing in the court below cannot in

strictness be examined here unless they are made part of the record by bill of



exceptions or in some other proper mode. For the purposes of our decision, we

take the case to be substantially as the plaintiff in error insists that it is on the

record. He cannot ask more.

The Governor of Rhode Island on the tenth day of July, 1907, issued a warrant of

arrest addressed to the sheriff of the County of Bristol, in that state, reciting that

information had been communicated to him by the governor of New York that

Jacob Bassing (the present plaintiff in error) was charged with the crime of grand

larceny, first degree, committed in New York, was a fugitive from the justice of the

latter state, and was supposed to be then in Rhode Island, and that the Governor

of New York had transmitted to him a copy of an indictment, warrant, and other

papers, certified by him to be authentic charging Bassing with the above crime,

and demanded his delivery to the agent of New York according to the Constitution

and laws of the United States. The warrant of the Governor of Rhode Island

commanded the arrest of Bassing and his delivery to the person designated by the

Governor of New York to receive and convey him to the latter state, to be there

dealt with according to law.

Having been arrested under that warrant, and being in the custody of the Sheriff of

Bristol County, Bassing sued out the present writ of habeas corpus from the

Superior Court of Rhode Island. The material part of that petition is in these words:

"Your petitioner further shows that he has been extradited at a prior time, to-wit,

March 12, 1907, on requisition of the Governor of the State of New York for the

same offense as is alleged in the present indictment. Your petitioner
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further shows that, on April 15, A.D.1907, he was discharged from custody by the

State of New York, to which he had been extradited, where he was held in custody

for the same alleged offense for which he is now held for extradition, and your

petitioner offers to produce in court the warrant under which he is now held,

together with a copy of the indictment for the offense on which he is now held, it

being impossible to procure a copy of said warrant on the presentation of this



petition on account of the shortness of the time since said warrant has been

issued, and because said Sheriff of Bristol County threatens to immediately

remove said Bassing out of the jurisdiction of this court. Your petitioner further

shows that his detention and imprisonment as aforesaid is unlawful in this, to-wit:

First. That the warrant of the Governor of Rhode Island and the order for his

delivery to the agent of the State of New York were issued without authority of law

and contrary to the Constitution and laws of the State of Rhode Island, as well as

contrary to the Constitution and laws of the United States [relating to fugitives from

justice], especially 2, Article IV, of the Constitution of the United States and 5278

of the Revised Statutes of the United States in that your petitioner is not a fugitive

from justice. Wherefore he prays that he may be relieved of said unlawful restraint

and imprisonment, and that a writ of habeas corpus may issue in this behalf, so

that your petitioner may be forthwith brought before this court to do, submit to, and

receive what the law may direct."

The sheriff justified under the warrant issued by the Governor of Rhode Island.

At the hearing of the case in the Rhode Island court, it appeared that the accused

was charged by indictment in one of the courts of New York, with the crime of

grand larceny, first degree, committed on the sixth of February, 1907, and that, on

the fourteenth of March of that year, the Governor of New York made his

requisition on the Governor of Rhode Island, in due form, for the arrest of Bassing

as a fugitive from justice. That requisition was honored by the Governor of Rhode

Island,
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and Bassing was taken to New York. He was there arraigned and pleaded to the

indictment. After one or two continuances, the district attorney moved to dismiss

the indictment, stating orally, as a reason for his action (so Bassing testified in this

case), that he had not sufficient evidence to hold the accused. The motion was

sustained and Bassing returned to Rhode Island without, so far as the record

shows, any objection on the part of the New York authorities. Shortly thereafter, a

second indictment was found in the New York court against Bassing for the same



offense as that charged in the first indictment, and this was made the basis of a

second requisition upon the Governor of Rhode Island on the fourteenth of June,

1907. Upon that requisition, the Governor of Rhode Island issued the warrant of

arrest of which Bassing complained in his present petition for a writ of habeas

corpus.

The question arises on these facts whether the Governor of Rhode Island was

authorized by the Constitution and laws of the United States to issue a second

warrant for the arrest of Bassing and his delivery to the agent of New York, such

warrant being based upon a second indictment for the same offense as that

charged in the former indictment. We have not been referred to, nor are we aware

of, any judicial decision covering this precise question. If the proceedings in the

New York court, after the appearance there of the accused under the first

requisition by the Governor of that state, had so far progressed before the

dismissal of the first indictment as to put him in legal jeopardy of his liberty, it might

be -- but upon that point we forbear any expression of opinion -- that the Governor

of Rhode Island could rightfully have declined to honor a requisition to meet a

second indictment for the same offense. But no such case is presented. The

accused had not been put in jeopardy when the first indictment was dismissed. It

may have been that the dismissal was because the state was without sufficient

evidence at the time to hold the defendant, or there may have been other and

adequate reasons for the course taken by the state's attorney. His mere

arraignment and pleading
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to the indictment did not put him in judicial jeopardy. 1 Wharton's American

Cr.Law, 544, 590, and authorities cited under each section. Suffice it to say that

when the second warrant of arrest was issued by the Governor of Rhode Island,

the accused had not been tried,, nor put on final trial,, in New York, nor placed in

jeopardy there for the offense with which he was charged in that state. We do not

therefore perceive any reason, based on the Constitution and laws of the United

States, why the Governor of Rhode Island could not honor, as he did, the second

requisition of the Governor of New York, and issue thereon a second warrant of



arrest. It is certain that no right secured to the alleged fugitive by the Constitution

or laws of the United States was thereby violated.

The plaintiff in error insists, as one of the grounds of his discharge, that he was not

a fugitive from justice. Undoubtedly it was competent for him to show that he was

not a fugitive, but he did not establish that fact by evidence. The warrant of arrest

issued by the Governor of Rhode Island established  prima facie  the lawfulness of

his arrest, and, nothing to the contrary appearing in proof, it was to be taken by the

court which heard this case that the accused was a fugitive from the justice of the

state in which he stood charged by indictment with crime. So far as the record

shows, it did not appear by proof that the accused was not in New York at the time

the crime with which he was charged was committed. If he was in New York at that

time (and it must be assumed upon the record that he was) and thereafter left New

York, no matter for what reason or under what belief, he was a fugitive from the

justice of that state within the meaning of the Constitution and laws of the United

States. These views are in accord with the adjudged cases.  Appleyard v.

Massachusetts,  203 U. S. 222  , and authorities cited;  Illinois ex Rel. McNichols

v. Pease,  207 U. S. 100  , and authorities cited. He was nonetheless such a

fugitive within the meaning of the constitution and laws of the United States

because, after the
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dismissal of the first indictment, he left New York and returned to Rhode Island

with the knowledge of, or without objection by, the New York authorities.

The judgment of the state court refusing the discharge of the accused from

custody must be affirmed.

It is so ordered.
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