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Congress cannot change the boundary of a state without its consent. In the

absence of specific statement to that effect, the middle of a river, or the middle of

the main channel of a river, is not necessarily the exact line when such river

separates two states, and where the boundary is properly established in the center

of a particular channel, it so remains, subject to changes by accretion,

notwithstanding another channel may become more important and be regarded as

the main channel of the river.

The fact that the south channel of the Columbia River has become more important

than the north channel has not changed the boundary between the States of

Oregon and Washington as fixed by the Act of February 14, 1859, c. 33, 11 Stat.

383, admitting Oregon to the Union, and that boundary at Sand Island is the center

of the north channel of the Columbia River, subject only to changes by accretion.

The boundary line between Oregon and Washington established as indicated on

maps annexed to the opinion.

In boundary cases where both parties are alike interested, the costs are equally

divided between them.

This is an original suit, commenced in this Court on February
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26, 1906, by the State of Washington against the State of Oregon, to determine

their boundary line. Pleadings were filed, testimony taken before a commissioner

by consent of the parties, and on these pleadings and proofs the case has been

argued and submitted. The maps or charts accompanying this opinion have been

prepared from exhibits filed by the parties, and will aid to an understanding of the

case.

A brief chronological statement is that, on August 14, 1848, the Territory of Oregon

was established, 9 Stat. 323, c. 177, and on March 2, 1853, the Territory of

Washington, including all that portion of Oregon Territory lying north of the middle

of the main channel of the Columbia River. 10 Stat. 172, c. 90. On February 14,



1859, Oregon was admitted into the Union. The boundary, so far as is important in

this controversy, is as follows., 11 Stat. 383, c. 33:

"Beginning one marine league at sea due west from the point where the forty-

second parallel of north latitude intersects the same; thence northerly at the same

distance from the line of the coast, lying west and opposite the state, including all

islands within the jurisdiction of the United States, to a point due west and

opposite the middle of the north ship channel of the Columbia River; thence

easterly, to and up the middle channel of said river, and where it is divided by

islands, up the middle of the widest channel thereof, to a point near Fort Walla-

Walla."

On February 22, 1889, an act was passed providing for the admission of

Washington. 25 Stat. 676, c. 180. On November 11, 1889, the President, as

authorized by 8 of the statute last referred to, issued his proclamation, declaring

Washington duly admitted into the Union. 26 Stat. 1552. The material part of the

boundary described in the Constitution of that state is --

"Beginning at a point in the Pacific Ocean one marine league due west of and

opposite the middle of the mouth of the north ship channel of the Columbia River,

thence running easterly to and up the middle channel of said river, and where
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it is divided by islands up the middle of the widest channel thereof to where the

forty-sixth parallel of north latitude crosses said river, near the mouth of the Walla

Walla River."

Art. XXIV, 1; 2 Hill's Stats. & Codes of washington, Vol. 2, p. 851.
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MR. JUSTICE BREWER delivered the opinion of the Court.

The northern boundary of the State of Oregon was established
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prior to that of the State of Washington, and it is not within the power of the

national government to change that boundary without the consent of Oregon. Nor,

indeed, was there any attempt to change it. The same description is found in both

the act admitting Oregon and in the Constitution of Washington, under which that

state was admitted. It will be perceived that the starting point in the line running up

the Columbia River is a point "due west and opposite the middle of the north ship

channel of the Columbia River." This language implies that there was more than

one channel, and the middle of the north channel was named. There were at that

time two channels, and the northerly one ran to the north of what is called "Sand

Island." This is shown by abundant testimony, and is admitted by counsel for

complainant. At that time, the north channel was perhaps the better one -- at least

one quite generally used by vessels passing in and out of the river, although the

quantity and direction of the wind was an important factor. It is true there has been

no little variation in the channels at and near the entrance, as might be expected

considering the great width of the mouth and the sandy character of the soil

underneath a large part of the river. The earliest known chart is a sketch made in

1792 by Admiral Vancouver, which does not show Sand Island, but discloses two

inside channels uniting and crossing the bar into the ocean with a depth of twenty-

seven feet. Chart "A," made by the United States authorities in 1851, shows the

condition of the mouth of the river as it then existed.

image:a

The two channels are plainly disclosed. The brown color indicates land above low

water mark; the yellow, water of 18 feet in depth or less, and the white, water over

18 feet in depth.  See  notation at the upper left-hand corner. The existence of the

two channels clearly opened the way for a selection of one as the boundary, and

the north one was adopted. Sand Island appears as a small body of land

surrounded by shoal water. Another chart was prepared in 1854, which of all the

charts and maps is the nearest in point of time to the admission of
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Oregon. On this, as in Chart "A," Sand Island is shown, and the two channels, one

north and the other south of the island. It is called an island, but it was little more

than a sand bar. By the action of the waters, it had been gradually moving

northward, but the general configuration of the mouth of the river was unchanged.

Since then, the movement of Sand
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Island has continued, the north channel has been growing more shallow, and the

southern channel has become the one most used. The movements of Sand Island

and the changes in the entrance are shown in chart "B."

image:b

Looking only at the description of the boundary in the act, one might think that

there were three channels -- north, south, and middle; but it is quite apparent from

the testimony that there were but the two. The meaning would be more clear if the

language was "easterly to and up the middle of said channel," and that that was

the intent of Congress is, we think, obvious -- first because there were only two

channels; second, to locate a starting point on the west line in the ocean, opposite

the middle of one channel, and thence run the boundary up the middle of another

channel would hardly be expected. If the middle of the northern channel was

intended to be the dividing line between Oregon and the territory north, it would be

natural to fix the point of starting in the ocean west of the center of that channel.

Further, that the channel north of Sand Island was the one intended as the

boundary between Oregon and the territory north of it is made more clear by this

fact:

On October 21, 1864, Oregon passed an act granting to the United States

"all right and interest of the State of Oregon in and to the land in front of Fort

Stevens and Point Adams, situate in this state, and subject to overflow between

high and low tide, and also to Sand Island, situate at the mouth of the Columbia

River in this state, the said island being subject to overflow between high and low

tide."



"SEC. 2. The Governor of this state shall cause two copies of this act to be

prepared and certified under the seal of this state, and forward one of such copies

to the Secretary of War of the United States, and the other of such copies to the

commanding officer of this district of the military department of the Pacific Coast."

Special Laws of Oregon, 1864, p. 72.

Now this act was passed shortly after the admission of Oregon, and indicates the

understanding both of the State of Oregon
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and the United States that the boundary was through the channel north of Sand

Island. It is a recognition of Oregon's title to that island and an acceptance by the

United States of a grant from that state.

While all this is not in terms admitted by counsel for complainant, yet the burden of

their principal contention impliedly does so, for they say:

"The proof will disclose the fact that there have been various channels in the

Columbia River which have gradually, imperceptibly, and continuously changed

and shifted. There has been at no time such a change as to come within the

definition of avulsion. The contention of the complainant is that the true boundary

line is the varying center or middle of that channel of the river which is best

constituted and ordinarily used for the purposes of navigation. . . . The line claimed

by the defendant commences at a point which is alleged to have been the middle

of the north ship channel of the river as it existed in 1859 (the year in which

Oregon was admitted into the Union), and follows certain channels supposed to

exist in that year throughout the portion of the river in controversy."

In support of their contention, counsel refer to  Nebraska v. Iowa,  143 U. S. 359  ; 

Iowa v. Illinois,  147 U. S. 1  ;  Louisiana v. Mississippi,  202 U. S. 1  . To these

may be added  Missouri v. Nebraska,  196 U. S. 23  ,  196 U. S. 35  .

But in these cases, the boundary named was "the middle of the main channel of

the river," or "the middle of the river," and it was upon such a description that it
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was held that, in the absence of avulsion, the boundary was the varying center of

the channel. But there is no fixed rulemaking that the boundary between states

bordering on a river. Thus, the grant of Virginia, all right, title, and claim which the

said commonwealth had to the territory northwest of the River Ohio, was held to

place the boundary on the north bank of the river.  Handly v. Anthony,  5 Wheat.

374, in which the subject is discussed by Mr. Chief Justice Marshall.  See also 

Howard v. Ingersoll,  13 How. 381. Now if Congress, in establishing the boundary
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between Washington and Oregon, had simply named the middle of the river, or the

center of the channel, doubtless it would be ruled that the center of the main

channel, varying as it might from year to year through the processes of accretion,

was the boundary between the two states. That Congress had the propriety of

such a boundary in mind is suggested by the terms of the act establishing the

territorial government of Washington, passed March 2, 1853, 10 Stat. 172, 90, in

which "the middle of the main cannel of the Columbia River" was named as the

boundary. However, as we have seen, when Congress came to provide for the

admission of Oregon (doubtless from being more accurately advised as to the

condition of the channels of the Columbia River), it provided that the boundary

should be the middle of the north channel. The courts have no power to change

the boundary thus prescribed and establish it at the middle of some other channel.

That remains the boundary, although some other channel may, in the course of

time, be come so far superior as to be practically the only channel for vessels

going in and out of the river. It is true the middle of the north ship channel may

vary through the processes of accretion. It may narrow in width, may become

more shallow, and yet the middle of that channel will remain the boundary. This is

but enforcing the idea which controlled the decisions in the prior cases referred to,

the difference springing out of the fact that here there were two, instead of but one,

substantial channel. Aside from the fact that any other rule would be ignoring the

action of the government in prescribing the boundary -- the intention in respect to

which was in effect confirmed by the conveyance from Oregon to the United

States of Sand Island and adjoining lands -- there would be this practical difficulty:
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at the time of the admission of Oregon, both the north and south channels were

freely used. The depth of water in each was nearly the same, and the use of either

channel depended largely upon the prevailing wind, so that it would be hard to say

which was the most important, so surpassing in importance the other as to be

properly called the main channel.
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Concede that today, owing to the gradual changes through accretion, the north

channel has become much less important, and seldom, if ever, used by vessels of

the largest size, yet, when did the condition of the two channels change so far as

to justify transferring the boundary to the south channel, on the ground that it had

become the main channel? When and upon what conditions could it be said that

grants of land or of fishery rights made by the one state ceased to be valid

because they had passed within the jurisdiction of the other? Has the United

States lost title to Sand Island by reason of the change in the main channel? And if

by accretion the north should again become the main channel, would the boundary

revert to the center of that channel? In other words, does the boundary move from

one channel to the other according to which is, for the time being, the most

important, the one most generally used?

These considerations lead to the conclusion that when, in a great river like the

Columbia, there are two substantial channels, and the proper authorities have

named the center of one channel as the boundary between the states bordering

on that river, the boundary as thus prescribed remains the boundary, subject to the

changes in it which come by accretion, and is not moved to the other channel

although the latter, in the course of years, becomes the most important and

properly called the main channel of the river.

The testimony fails to show anything calling for consideration in respect to the last

clause in the quotation from the boundary of Oregon. The channel is not divided

by islands.



Our conclusion, therefore, is in favor of the State of Oregon, and that the boundary

between the two states is the center of the north channel, changed only as it may

be from time to time through the processes of accretion.

This is one of those cases in which the parties to the suit are alike interested, and,

according to the usual rule, the costs will be divided equally between them.
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