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SYLLABUS

The power of the state to enact laws creating and defining crimes against its

sovereignty, regulating procedure in the trial of those charged with committing

them, and prescribing the character of the sentence of those found guilty is

absolute and without limits other than those prescribed by the Constitution of the

United States.

The statute of Nebraska providing that one embezzling public money shall be

imprisoned and pay a fine equal to double the amount embezzled, which shall

operate as a judgment for the use of the persons whose money was embezzled, is

not unconstitutional as depriving the person convicted of embezzlement of his

property without due process of law because it provides for such judgment

irrespective of whether restitution has been made or not.

In such a case the fine is a part of the punishment, and it is immaterial whether it is

called a penalty or a civil judgment, and the only question on which defendant can

be heard is as to the fact and amount of the embezzlement, and if he has an

opportunity to be heard as to that, he is not denied due process of law.

The facts are stated in the opinion.
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MR. JUSTICE MOODY delivered the opinion of the Court.

The plaintiff in error, a citizen of Kansas, brought an action of ejectment against

the defendant in error, a citizen of Nebraska, in the Circuit Court for the District of

Nebraska, where there was judgment for the defendant, which is brought here by

writ of error on a constitutional question. The land sought to be recovered was

once the property of Ezra S. Whitney, through whom both parties claim title -- the

plaintiff through a deed of the land executed and delivered by Whitney, on

November 30, 1898, the defendant under a sale of the land on execution in

pursuance of a levy duly made on April 12, 1898. The defendant's paper title is



therefore the earlier one, and must prevail if the sale upon execution was valid.

The validity of this sale is the only question in the case.

The execution issued on a judgment in a criminal case, in which, by information,

Whitney was charged with the
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embezzlement, while County Treasurer of Harlan County, in the State of

Nebraska, of $11,190 of the public money in his possession by virtue of his office.

Upon trial by jury, Whitney was found guilty as charged and sentenced to

imprisonment for a term of years, and to "pay a fine in one sum of $22,390," which

was double the amount of the embezzlement found by the jury. On appeal, the

conviction was affirmed by the Supreme Court of Nebraska.  Whitney v. State,  53

Neb. 287. The sentence awarded was that prescribed by § 124 of the Nebraska

Criminal Code, which provides that a public officer who embezzles the public

money

"  shall be imprisoned in the penitentiary not less than one year nor more than

twenty-one years, according to the magnitude of the embezzlement, and also pay

a fine equal to double the amount of money or other property so embezzled as

aforesaid, which fine shall operate as a judgment at law on all of the estate of the

party so convicted and sentenced, and shall be enforced to collection by execution

or other process for the use only of the party or parties whose money or other

funds, property, bonds, or securities, assets or effects of any kind as aforesaid has

been so embezzled.  "

Compiled Statutes of Nebraska, 1903, p. 1942.

The proceedings which ended in the sale on execution under which the defendant

claims title were in conformity with the Constitution and laws of Nebraska, and the

sheriff's deed vested title in the defendant.  Everson v. State,  66 Neb. 154. It is

within the power of the state to enact laws creating and defining crimes against its

sovereignty, regulating the procedure in the trial of those who are charged with

committing them, and prescribing the character of the sentence which shall be



awarded against those who have been found guilty. In these respects, the state is

supreme and its power absolute, and without any limits other than those

prescribed by the Constitution of the United States. The exercise of the power of

the state in this field cannot be drawn in question in this Court or elsewhere than in

its own courts, except for
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the purpose of restraining it within the limits thus established. One of the

limitations upon the power of the state, imposed by the Fourteenth Amendment, is

that the state shall not deprive any person of life, liberty, or property without due

process of law. The plaintiff contends that the sentence awarded against Whitney

violated this prohibition in that Whitney had no opportunity to be heard upon and

defend against that part of the sentence which imposed a fine and authorized a

judgment against his estate for its collection. The plaintiff therefore insists that the

sale on execution of Whitney's land was bad because the execution issued upon a

judgment which was void. The short and conclusive answer to the whole

contention is that it is not true in fact. Whitney was given an opportunity to be

heard and to defend. The information charged him with embezzling $11,190, the

property of Harlan County. The trial was had upon this information and the jury

returned a verdict in the following terms:

"We, the jury, duly impaneled and sworn in the above-entitled cause, do find the

defendant guilty, as charged in the information, and we further find the sum so

embezzled to be $11,190."

Thereupon it became the duty of the court to imposes a sentence of imprisonment

of not less than one year nor more than twenty-one years, and of a fine that should

be equal to double the amount of the money embezzled. This was done. The case

was then appealed to the Supreme Court of Nebraska, argued by counsel, and the

conviction affirmed. It is idle to say that Whitney was denied a hearing, or an

opportunity for every defense permitted to him by the laws of Nebraska.



The plaintiff in error rests his contention upon some language used by the

Supreme Court of Nebraska in  Everson v. State, ub. sup.  In that case, Everson

was convicted of a trespass upon the land in dispute. He defended against the

charge by claiming title through the deed from Whitney, under which, as Everson's

grantee, the plaintiff in this case claims title. The state, on the other hand,

contended that the title
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was in Harlan County by virtue of the sale on execution hereinbefore stated.

Everson, asserting, as the plaintiff here asserts, that the execution sale passed no

title, attacked the judgment upon which it was issued upon two grounds:

First, that the law under which it was rendered was repealed by a subsequent

provision of the Constitution of the state;

Second, that it was unconstitutional in inflicting a double punishment, in that the

fine was added to imprisonment.

In overruling these two contention, the court described the statute as one giving a

fixed sum "in the nature of liquidated damages . . . to one who has suffered injury

by the wrongful act of a public officer," and said:

"We . . . do not care to put ourselves upon record as holding that the return of the

property of the value of the property which the thief has embezzled or stolen,

either voluntarily or by compulsory process, should be considered any part of his

punishment within the meaning of our Bill of Rights."

P. 158. Seizing hold of this language, the plaintiff in error in this case argues that,

by an interpretation of the statute binding upon us, it authorizes a mere civil

judgment for damages, against which the defendant has been denied the right to

defend by showing that his civil liability for the embezzlement had been

discharged, and that therefore the judgment was wanting in due process of law.

But this argument misinterprets the decision of the Supreme Court of Nebraska by

giving to its language a meaning not expressed or intended.



As part of the consequences of a conviction of the crime of embezzlement by a

public officer, the law of Nebraska provides that a fine double the amount

embezzled shall be inflicted, which shall operate as a judgment against the estate

of the convict. It is not of the slightest importance whether this fine is called a

penalty, a punishment, or a civil judgment. Whatever it is called, it comes to the

convict as the result of his crime. The amount of the judgment is fixed by the

amount of the embezzlement, and not by the amount remaining
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due on account of the embezzlement, and the only question left open to the

accused is the fact and amount of the embezzlement. It is provided that the

judgment shall issue for double that amount, entirely irrespective of the question

whether restitution has been made in whole or in part. Upon the only question

therefore open to him, Whitney had an opportunity to be heard, and, in point of

fact, was heard. Upon his appeal, 53 Neb. 287, the amount of the embezzlement

was expressly affirmed by the court (p. 304), and the claim that the restitution of

the stolen property relieves the offender from criminal liability was pronounced "a

monstrous doctrine," and it was said:

"Whether or not Harlan County has been successful in collecting or securing the

payment of the money which the defendant is charged with having embezzled is of

no consequence in this case."

Whitney had full opportunity to present every defense allowed to him by the law of

the state. The law itself was justified by the plenary power of the state, and neither

it nor its administration in this case discloses any violation of a right secured by the

Constitution of the United States, and the judgment of the Circuit Court is therefore

Affirmed.
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