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SYLLABUS

Where the judgment of the state court rests on two grounds, one involving a

federal question and the other not, and it does not appear on which of the two the

judgment was based, and the ground, independent of a federal question, is

sufficient, in itself to sustain it, this Court will not take jurisdiction.

The certificate of the chief justice of the supreme court of the state on the

allowance of the writ of error that the judgment denied a title, right or immunity

specially set up under the statutes of the United States cannot, in itself, confer

jurisdiction on this Court.

Plaintiff in error contended as defendant in the state court, which overruled the

plea, that his notes were void because given in pursuance of a contract which

involved the violation of 3390, 3393, 3397, Rev.Stat., providing for the collection of

revenue on manufactured tobacco.  Held  that, as an individual can derive no

personal right under those sections to enforce repudiation of his notes, even

though they might be illegal and void as against public policy, the defense did not

amount to the setting up by, and decision against, the maker of the notes of a

right, privilege, or immunity under a statute of the United States within the meaning

of 709, Rev.Stat., and the writ of error was dismissed.

This was an action upon two promissory notes for $2,500 each, payable to Horace

R. Kelly, indorsed to the Horace R. Kelly & Company, Limited, and by that

company indorsed to the firm of which Arguimbau was survivor.

Many pleas were interposed in defense, and, among them, several filed March 24,

1900, and several filed February 2, 1903. By the first of these pleas, defendant

below, plaintiff in error here, averred

"that, on or about the eighteenth day
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of March, A.D. 1893, Horace R. Kelly, claiming to be a manufacturer of cigars,

agreed with John Jay Philbrick, during his lifetime, that, if he, the said John Jay

Philbrick, together with George W. Allen and Charles B. Pendleton, would give to

him their four joint and several promissory notes for $2,500 each, two of the said

notes payable in one year from the date thereof, and two payable in two years

from the date thereof, he, the said Horace R. Kelly, would have cigars

manufactured in Key West, Florida, and in no other place, according to the terms

of his contract with the Havana & Key West Cigar Company, Limited; that the said

contract referred to was a contract between the said Horace R. Kelly and one Max

T. Rosen, the president of the Havana & Key West Cigar Company, Limited, and

in said contract the said Horace R. Kelly bound himself to have the said Horace R.

Kelly Company, Limited, a corporation then existing, judicially dissolved, and after

said dissolution, together with himself and others, to organize a company under

the laws of the State of West Virginia, to be known as the Horace R. Kelly

Company; that the said Horace R. Kelly Company, when so formed, was to enter

into an agreement with the Havana & Key West Cigar Company, Limited, whereby

it, in its factory at Key West, Florida, was to manufacture cigars and to fill all orders

for cigars secured by the said Horace R. Kelly Company, provided such orders

should be approved by the president or manager of the Havana & Key West Cigar

Company, Limited. And it was then and there understood and agreed by and

between the said Horace R. Kelly and the said Max T. Rosen, the president of the

Havana & Key West Cigar Company, Limited, that the cigars so manufactured as

aforesaid by the Havana & Key West Cigar Company, Limited at its factory at Key

West, Florida, to fill the orders for cigars secured by the said Horace R. Kelly

Company, were to be removed from said factory or place where said cigars were

made without being packed in boxes on which should be stamped, indented,

burned, or impressed into each box, in a
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legible and durable manner, the number of cigars contained therein, and the

number of the manufactory in which the said cigars had been manufactured. That,

at the time of the making of said contract and understanding and agreement



between the said Horace R. Kelly and the said Max T. Rosen, president of the

Havana & Key West Cigar Company, Limited, the laws of the United States

regulating the manufacture, removal, and sale of cigars provided that, before any

cigars were removed from any manufatory or place where cigars were made, they

should be packed in boxes, and that there should be stamped, indented, burned,

or impressed into each box in a legible and durable manner the number of cigars

contained therein and the number of the manufactory where said cigars were

made, and affixed a penalty for the noncompliance therewith, and the said

promissory notes sued on are two of the notes made and delivered to the said

Horace R. Kelly in consideration of the promises and understandings and

agreements aforesaid and are wholly void, all of which the said plaintiffs well knew

at the time of the alleged transfer of the said notes to them, and this the defendant

is ready to verify."

The second and third pleas were so nearly identical with the first that they need

not be set forth. The pleas of February 2, 1903, set up the same defenses in

substance, coupled with the allegation that, at the time of the indorsement, each of

the indorsees had notice of the contract alleged to have formed the consideration

of the notes. All these pleas were separately demurred to, special grounds being

assigned to this effect -- that neither of the pleas stated facts constituting any

defense; that the consideration of the notes sued on was the promise of Horace R.

Kelly to have cigars manufactured in Key West, and neither of the pleas alleged a

breach of the promise that neither of the pleas averred that the alleged proposed

contract between the two companies in the pleas stated, and alleged to be illegal,

was ever consummated or executed or anything done thereunder; that, if cigars

were manufactured in Key West under the said contract between
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the said two companies in the said pleas stated, the defendant and his intestate

derived the same benefit and received the same consideration for the said notes

whether said contract was legal or illegal.



The demurrers were severally sustained, the case went to judgment in favor of

plaintiff, and was taken on error to the Supreme Court of Florida. The errors

assigned there, so far as these pleas were concerned, were simply that the trial

court erred in sustaining the demurrer in each instance. The supreme court

affirmed the judgment, whereupon a writ of error from this Court was allowed by

the chief justice of that court, who certified in substance that the judgment denied

"a title, right, privilege, or immunity specially set up and claimed by the plaintiff in

error under the statutes of the United States of America."

Six errors were assigned in this Court -- namely that the state court erred in

holding that the demurrer to the first plea of March 24, 1900, was properly

sustained, and that the plea constituted no defense under 3397 of the Revised

Statutes, and as to the second plea and 3393, Revised Statutes, and as to the

third plea and 3390, Revised Statutes, and in so holding as to the fourth plea, filed

February 2, 1903, and 3397, Revised Statutes, and as to the fifth plea of that date,

and 3393, Revised Statutes, and as to the sixth plea of that date, and 3390,

Revised Statutes.

The case was submitted on motion to dismiss or affirm.
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MR. CHIEF JUSTICE FULLER delivered the opinion of the Court.

The only ground on which our jurisdiction can be maintained is that defendant

specially set up or claimed some title, right, privilege, or immunity under a statute

of the United States, which was denied by the state court. The Supreme Court of

Florida gave no opinion, and therefore we are left to conjecture as to the grounds

on which the pleas were held to be bad; but if the judgment rested on two grounds,

one involving a federal question and the other not, or if it does not appear on

which of two grounds the judgment was based, and the ground independent of a

federal question is sufficient
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in itself to sustain it, this Court will not take jurisdiction.  Dibble v. Bellingham Bay

Land Co.,  163 U. S. 63  ;  Klinger v. Missouri,  13 Wall. 257;  Johnson v. Risk, 

137 U. S. 300  . And we are not inclined to hold that if, in the view of the state

court, the promise of Kelly to manufacture cigars at Key West was the

consideration of the notes, and had been performed, and the makers could not

defend on the ground that it was contemplated between Kelly and Rosen that the

cigars should be removed without compliance with the revenue laws, a federal

question was decided in sustaining the demurrers to the pleas.

But, apart from that, no title, right, privilege, or immunity under a statute of the

United States, within the intent and meaning of 709 of the Revised Statutes, was

specially set up or claimed by defendant, and decided against.

Sections 3390, 3393, and 3397 of the Revised Statutes are regulations to secure

the collection of the taxes imposed by chapter 7, Tit. 35, and defendant could

derive no personal right under those sections to enforce the repudiation of his

notes, even although, on grounds of public policy, they were illegal and void.

In  Walworth v. Kneeland,  15 How. 348, it was held, as correctly stated in the

headnotes:

"Where a case was decided in a state court against a party, who was ordered to

convey certain land, and he brought the case up to this Court upon the ground that

the contract for the conveyance of the land was contrary to the laws of the United

States, this is not enough to give jurisdiction to this Court under the twenty-fifth

section of the Judiciary Act."

"The state court decided against him upon the ground that the opposite party was

innocent of all design to contravene the laws of the United States."

"But even if the state court had enforced a contract, which was fraudulent and

void, the losing party has no right which he can enforce in this Court, which cannot

therefore take jurisdiction over the case. "
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And Mr. Chief Justice Taney said:

"But if it had been otherwise, and the state court had committed so gross an error

as to say that a contract forbidden by an act of Congress, or against its policy, was

not fraudulent and void, and that it might be enforced in a court of justice, it would

not follow that this writ of error could be maintained. In order to bring himself within

the twenty-fifth section of the act of 1789, he must show that he claimed some

right, some interest, which the law recognizes and protects, and which was denied

to him in the state court. But this act of Congress certainly gives him no right to

protection from the consequences of a contract made in violation of law. Such a

contract, it is true, would not be enforced against him in a court of justice -- not on

account of his own rights or merits, but from the want of merits and good

conscience in the party asking the aid of the court. But, to support this writ of error,

he must claim a right which, if well founded, he would be able to assert in a court

of justice, upon its own merits, and by its own strength."

P.  56 U. S. 353  .

The certificate on the allowance of the writ of error could not, in itself, confer

jurisdiction on this Court,  Fullerton v. Texas,  196 U. S. 192  ,  196 U. S. 194  ,

and the result is that the writ of error must be

Dismissed.
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