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1. In the petition it is averred that petitioners and the Public have access to their
agricultural land over a common path way measuring 7 x 110 feet Which has been
encroached upon by one Abdul Hamid Khan after the path way was sold to him by
Respondent No. 6 on 25-4-97. The petitioners approached Respondent No. 2
District Development Commissioner, Anantnag through a petition for removal of
nuisance and clearance of obstruction on the path way so as to give free ingress
and egrces to the path users, the petitioners and the Public. The Naib Tehsildar
under orders of Respondent No. 2 forwarded the report along with Annexures (P2
to P6) to Respondent No. 3. However, Respondent No. 3, Tehsildar, Executive
Magistrate, Kulgam is not taking any action to clear the pathway and remove the
encroachment and nuisance on the spot. Though the petitioners have alternative
remedy available to approach the Civil Court, but as it is time consuming process
and is not efficacious enough, the petitioners have chosen to approach the High
Court through the medium of this writ petition. In case the obstruction is not
removed and nuisance is not cleared, the petitioners would be deprived of their
livelihood. The agricultural land approchable only through this common pathway
cannot be cultivated and their source of livelihood would come to an end.

2. The exercise of powers under Section 133, Cr. P. C. by the competent
Magistrate is a speedy and efficacious remedy for providing free unobstructed
passage and access to the cultivable lands of the petitioners. The non-
consideration of the petitioners case by the authorities in terms of Section 133, Cr.
P. C. is to deprive the petitioners right of livelihood as guaranteed to them under
Article 21 of the Constitution. The petitioners on these grounds have prayed for
mandamus commanding the respondents to take action under Section 133, Cr. P.
C. for removal of the nuisance on the pathway and seeking to implement the
provisions of Section 133, Cr. P. C. in this case.

3. Learned counsel for the respondent concede that the District Magistrate,
Respondent No. 2 is under legal duty to consider the petitioners case and pass
such orders as may be warranted after following the due process of law within the
ambit of Section 133, Cr. P. C. The question of inaction on the part of Respondent
No. 2 is negation of public duty and amounts to refusal to discharge the legal duty
cast on the District Magistrate (D. C., Anantnag) under law.



4. The question whether petitioners make out acase for removal of nuisance
and/or clearance of the obstruction over the pathway is a matter which the
Respondent No. 2 or the empowered Magistrate has to find out on inquiry in the
proceedings initiated under Section 133 of Cr. P. C. The Writ Court is not called
upon to comment on merits of the case either way. If the law provides a remedy to
the petitioners and they pursue it, then a legal duty is cast upon the competent
authority to go into the question and provide the relief if any made out in the
inquiry and on the proceedings as envisaged by law. Though the petitioners have
a remedy of approaching the civil Court but all the same such remedy obviously is
not as expeditious and speedy as taking recourse to proceedings under Section
133, Cr. P. C.

5. Mr. Attar, A AC, appearing for the respondents concedes that a direction has to
be issued to the Respondents No. 2 and 3.

6. For the aforesaid reasons, the petition is allowed to the extent that the
concerned District Development Commissioner, Anantnag (Respondent No. 2)
and Tehsildar-Executive Magis-trate First Class, Anantnag (Respondent No. 3) are
directed to consider the petitioners case withi n the para-meters of law as laid
down by Section 133 of Cr. P. C. and further to pass such orders thereto, as may
be warranted by merits of the case in exercise of powers in proceedings under
Sec-lion 133 of Cr. P. C.
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