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SYLLABUS

Contemporaneous construction is a rule of interpretation, but it is not an absolute

one, and does not preclude an inquiry by the courts as to the original correctness

of such construction. A custom of a department of the government, however long

continued by successive officers, must yield to the positive language of the statute.

Periodical publications .as defined in the Post Office bill of March 3, 1879, do not

include books complete in themselves and which have no connection with each

other, simply because they are serially issued at stated intervals more than four

times a year, bound in paper, bear dates of issue and numbered consecutively,

and the Postmaster General can exclude
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them from second class mail notwithstanding they have been heretofore

transmitted as such by his predecessors in office.

The terms "periodical" and "periodical publication," as used in the Act of March 3,

1879, are used in their obvious and natural sense, and denote the well recognized

and generally understood class of publications commonly called by the name of

"periodical."

The provisions of 14, Act of March 3, 1879, are not descriptive of the kind of

publication which is to be admitted to the class of periodical publications provided

for by 7 and 10 of said act, but are express limitations added to the description is

those sections.

The provisions of 14 are not to be taken to determine what is a periodical

publication, but to ascertain whether, being such a publication as is contemplated

by 10, it also answers the additional conditions there imposed.

The fact that publishers may have made contracts for the future delivery of their

publications at prices founded on confidence in the continuance of the certificate of

admission to the mails at second class rates, issued under a former administration



of the Post Office Department, does not entitle them to an injunction restraining

the present administration from ascertaining the true character of the publication

and charging the legal rate accordingly.

This was a bill in equity originally filed in the Supreme Court of the District of

Columbia by the firm of Houghton, Mifflin & Co., against the Postmaster General,

praying that a certain publication, known as the Riverside Literature Series, be

entered and transmitted through the mails as second-class mail matter, and for an

injunction to restrain the cancellation of a certain certificate of entry, previously

issued, allowing such transmission.

The answer denied that the Riverside Literature Series constituted a periodical

within the meaning and intent of the statute; that, although complying with the

external characteristics and conditions of second-class mail matter, nevertheless,

internally and in substance, they have not the characteristics of second-class

matter, but have the peculiarities of books, and are in fact books.

The case was heard upon the pleadings and an exhibit of the series, and a decree

rendered in accordance with the prayer of the bill. 31 Wash.L.R. 178. An appeal

was taken to the Court of Appeals of the District of Columbia, which reversed the

decree of the supreme court and dismissed the bill. 31 Wash.L.R 390.
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MR. JUSTICE BROWN delivered the opinion of the Court.

This case depends upon the construction of the following sections of the Post

Office appropriation bill of March 3, 1879, 20 Stat. 355, 358:

"SEC. 7. That mailable matter shall be divided into four classes: "
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"First, written matter;"

"Second, periodical publications;"



"Third, miscellaneous printed matter;"

"Fourth, merchandise."

Matter of the second class is thus described:

"SEC. 10. That mailable matter of the second class shall embrace all newspapers

and other periodical publications which are issued at stated intervals, and as

frequently as four times a year, and are within the conditions named in sections

twelve and fourteen."

"SEC. 11. Publications of the second class, except as provided in section 25, . . .

shall be entitled to transmission through the mails at two cents a pound or fraction

thereof. . . ."

"SEC. 12. That matter of the second class may be examined at the office of

mailing, and, if found to contain matter which is subject to a higher rate of postage,

such matter shall be charged with postage at the rate to which the enclosed matter

is subject:  Provided,  That nothing herein contained shall be so construed as to

prohibit the insertion in periodicals of advertisements attached permanently to the

same."

"SEC. 14. That the conditions upon which a publication shall be admitted to the

second class are as follows:"

"First. It must regularly be issued at stated intervals, as frequently as four times a

year, and bear a date of issue, and be numbered consecutively."

"Second. It must be issued from a known office of publication."

"Third. It must be formed of printed paper sheets, without board, cloth, leather, or

other substantial binding, such as distinguish printed books for preservation from

periodical publications."

"Fourth. It must be originated and published for the dissemination of information of

a public character, or devoted to
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literature, the sciences, arts, or some special industry, and having a legitimate list

of subscribers:  Provided, however,  That nothing herein contained shall be so

construed as to admit to the second class rate regular publications, designed

primarily for advertising purposes, or for free circulation, or for circulation at

nominal rates."

And, by the Act of March 3, 1885, 23 Stat. 385, it was provided that second-class

matter (saving that excepted in section 25) shall, on and after July 1, 1885, be

entitled to transmission through the mails at one cent a pound or fraction thereof.

Section 17 declared that mail matter of the third class shall embrace books,

transient newspapers and periodicals, circulars, etc., and postage shall be paid at

the rate of one cent for each two ounces or fractional part thereof.

Are the publications of the Riverside Literature Series periodicals, and therefore

belonging to the second class of mail matter, and entitled to transmission at the

rate of one cent a pound, or books, as designated in the third class, and subject to

postage at the rate of one cent for each two ounces?

The publications are small books, 4 1/2 by 7 inches, in paper covers, and are

issued from the office of publication either monthly or quarterly, and numbered

consecutively. Each number contains a single novel or story, or a collection of

short stories or poems by the same author, and most if not all of them are reprints

of standard works by Thackeray, Whittier, Lowell, Emerson, Irving, or other well

known writers, and from a literary point of view are of a high class. Each number is

complete, in itself, and entirely disconnected with every other number. Upon the

front page of the cover appear at the top the words "Issued Monthly," followed by

the number of the serial and the date of issue. Below, the words "Riverside

Literature Series" are prominently displayed, and in the center of the page appears

the name of the book. Each number complies with the conditions of section 14,

upon which the publication may be admitted to the second class, namely,
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it is regularly issued at stated intervals at least quarterly, and bears a date of

issue, and is consecutively numbered. It is issued from a known office of

publication, is formed of printed paper sheets, without board, cloth, or leather, or

other substantial binding, and is published for the dissemination of information of a

public character, or devoted to literature, etc. The bill also avers that the series has

a legitimate list of subscribers, but does not aver that they were reading

subscribers in the ordinary sense of the term. This distinction, however, is not

pressed by the government. If the fact be that this series becomes a periodical by

a compliance with the conditions of section 14, under which it is entitled to be

transmitted as second-class mail matter, we shall be compelled to say that the

decree of the court below was wrong.

But, while section 14 lays down certain conditions requisite to the admission of a

publication as mail matter of the second class, it does not define a periodical, or

declare that, upon compliance with these conditions, the publication shall be

deemed such. In other words, it defines certain requisites of a periodical, but does

not declare that they shall be the only requisites. Under section 10, the publication

must be a "periodical publication," which means, we think, that it shall not only

have the feature of periodicity, but that it shall be a periodical in the ordinary

meaning of the term. A periodical is defined by Webster as "a magazine or other

publication which appears at stated or regular intervals," and by the Century

dictionary as

"a publication issued at regular intervals in successive numbers or parts, each of

which (properly) contains matter on a variety of topics and no one of which is

contemplated as forming a book of itself."

By section 10, newspapers are included within the class of periodical publications,

although they are not so regarded in common speech. By far the largest class of

periodicals are magazines, which are defined by Webster as "pamphlets published

periodically, containing miscellaneous papers or compositions." A few other

nondescript publications, such as railway guides, appearing
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at stated intervals, have been treated as periodicals and entitled to the privileges

of second-class mail matter.  Payne v. United States,  20 App.D.C. 581.

Publications other than newspapers and periodicals are treated as miscellaneous

printed matter, falling within the third class.

While it may be difficult to draw an exact line of demarcation between periodicals

and books, within which latter class the Riverside Literature Series falls, if not a

periodical, it is usually, though not always easy to determine within which category

it falls, if the character of a particular publication be put in issue.

A periodical, as ordinarily understood, is a publication appearing at stated

intervals, each number of which contains a variety of original articles by different

authors, devoted either to general literature or some special branch of learning or

to a special class of subjects. Ordinarily each number is incomplete in itself, and

indicates a relation with prior or subsequent numbers of the same series. It implies

a continuity of literary character, a connection between the different numbers of

the series in the nature of the articles appearing in them, whether they be

successive chapters of the same story or novel or essays upon subjects pertaining

to general literature. If, for instance, one number were devoted to law, another to

medicine, another to religion, another to music, another to painting, etc., the

publication could not be considered as a periodical, as there is no connection

between the subjects and no literary continuity. It could scarcely be supposed that

ordinary readers would subscribe to a publication devoted to such an extensive

range of subjects.

A book is readily distinguishable from a periodical not only because it usually has

a more substantial binding (although this is by no means essential), but in the fact

that it ordinarily contains a story, essay, or poem, or a collection of such, by the

same author, although even this is by no means universal, as books frequently

contain articles by different authors. Books are not often issued periodically, and, if

so, their periodicity
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is not an element of their character. The reason why books of the Riverside

Literature Series are issued periodically is too palpable to require comment or

explanation. It is sufficient to observe that, in our opinion, the fact that a publication

is issued at stated intervals, under a collective name, does not necessarily make it

a periodical. Were it not for the fact that they are so issued in consecutive

numbers, no one would imagine for a moment that these publications were

periodicals, and not books. While this fact may be entitled to weight in determining

the character of the publication, it is by no means conclusive when all their other

characteristics are those of books, rather than those of magazines.

The fact that these publications are not bound when issued, or intended for

preservation, is immaterial, since, in France and most of the Continental countries,

nearly all books, even of the most serious and permanent character, are usually

issued in paper covers, thus leaving each purchaser to determine for himself

whether they are worth a binding of more substantial character and preservation in

his library. It is true that, in this subdivision of section 14, it is said that a periodical

must be without such substantial binding as to distinguish printed books for

preservation from periodical publications, but it is by no means to be inferred from

this that, to constitute a book, the publication must have a substantial binding.

Great stress is laid by counsel upon the original interpretation of the term

"periodical" as applied to these books, which it is said was continued without

change under different administrations and by several successive Postmasters

General, and from 1879, the date of the passage of the act, until 1902, when the

certificates granted by the former Postmasters General were revoked by the

defendant and a different classification made of the publications now in issue; that

the attention of Congress was repeatedly called to the evils and to the large

expense incurred by the government by the admission of publications of this

description to mail matter of the second class; that Congress seriously considered

these representations,
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and committees made voluminous reports thereon, yet Congress persistently

refused to change by legislation the ruling of the Postmasters General in that

regard.

We had occasion to consider this subject at length in the case of the  United

States v. Alabama R. Co.,  142 U. S. 615  ,  142 U. S. 621  , in which we held that

this Court would look with disfavor upon a change whereby parties who have

contracted with the government on the faith of a former construction might be

injured, especially when it is attempted to make the change retroactive, and to

require from a contractor a return of moneys paid to him under the former

construction. This case is not open to the same objections. No contract with the

government is set up whereby the latter agreed to carry these publications as

second-class mail matter. Much less is any repayment demanded of money paid

by the government under the prior construction. The action of the government

consists merely in the revocation of a certificate or license admitting these

publications as mail matter of the second class. No vested right having been

created by such certificate, no contract can be said to be impaired by its

revocation.  Salt Co. v. East Saginaw,  13 Wall. 373;  Grand Lodge v. New

Orleans,  166 U. S. 143  ,  166 U. S. 147  . It was said in that case that the

construction is one which, though inconsistent with the literalism of the act,

certainly consorted with the equities of the case. Whereas, in the case under

consideration, if we are to believe the statements of counsel, which are not denied,

the carriage of these publications as second-class mail matter entails annually an

enormous loss upon the government and constitutes an odious discrimination

between publishers of books and publishers of the so-called periodicals.

But, in addition to these considerations, it is well settled that it is only where the

language of the statute is ambiguous and susceptible of two reasonable

interpretations that weight is given to the doctrine of contemporaneous

construction.  United States v. Graham,  110 U. S. 219  ;  United States v. Finnell, 

185 U. S. 236  . Contemporaneous construction is a rule of interpretation,
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but is not an absolute one. It does not preclude an inquiry by the courts as to the

original correctness of such construction. A custom of the department, however,

long continued by successive officers, must yield to the positive language of the

statute. As was said in the  Graham  case (p.  110 U. S. 221  ),

"if there were ambiguity or doubt, then such a practice, begun so early and

continued so long, would be in the highest degree persuasive, if not absolutely

controlling, in its effect. But, with the language clear and precise, and with its

meaning evident, there is no room for construction, and consequently no need of

anything to give it aid. The cases to this effect are numerous.  Edwards v. Darby, 

12 Wheat. 206;  United States v. Temple,  105 U. S. 97  ;  Swift Co. v. United

States,  105 U. S. 691  ;  Ruggles v. Illinois,  108 U. S. 526  ."

While it might well happen that, by reason of the relative unimportance of the

question when originally raised, a too liberal construction might have been given to

the word periodical, we cannot think that, if this question had been raised for the

first time after second-class mail matter had obtained its present proportions, a like

construction would have been given. Some consideration in connection with the

revocation of these certificates may properly be accorded to the great expense

occasioned by this interpretation, and the discrimination in favor of certain

publishers and against others, to which allusion has already been made. We

regard publications of the Riverside Literature Series as too clearly within the

denomination of books to justify us in approving a classification of them as

periodicals, notwithstanding the length of time such classification obtained, and we

are therefore of opinion that the judgment of the Court of Appeals was correct, and

it is

Affirmed.

MR. JUSTICE HARLAN (with whom concurred the CHIEF JUSTICE) dissenting:

THE CHIEF JUSTICE and myself are unable to concur in the opinion of the Court.

Page 194 U. S. 101

https://sooperkanoon.com/case/84891/united-states-vs-graham#221
https://sooperkanoon.com/case/79095/edwards-lessee-vs-darby
https://sooperkanoon.com/case/84227/united-states-vs-temple
https://sooperkanoon.com/case/84307/swift-company-vs-united-states
https://sooperkanoon.com/case/84492/ruggles-vs-illinois


It was admitted at the bar that for more than sixteen years prior to May 5, 1902,

the Post Office Department had acted upon the identical construction of the statute

for which the appellants contend. During that period, many different Postmasters

General asked Congress to amend the statute so as to exclude from the mails, as

second-class matter, such publications as those issued by the appellant, and

which, under the present ruling of the Department are declared not to belong to

that class of mailable matter. Again and again Congress refused to so amend the

statute, although earnestly urged by the Department to do so.

Representative Cannon, now Speaker of the House of Representatives, in a

speech in opposition to the proposed change of the statute, explained the reasons

that induced Congress to pass the Act of March 3, 1879, c. 180, Rev.Stat. Supp.

245. He said:

"Before speaking on the merits of this bill, I wish to say to the gentleman from

Georgia that, according to my recollection, by legislation advisedly had, prior to

1879, while I was a member of the Committee on the Post Office and Post Roads,

this class of literature was allowed to pass through the mails, the policy of that

legislation being to encourage the dissemination of sound and desirable reading

matter among the masses of the people of the country at cheap rates, both as to

the cost of the books themselves and as to the postage. The question was

discussed, unless my memory greatly misleads me, and the legislation was

advisedly had. Under this legislation, the best classes of literature -- for instance,

the Waverly Novels, Dickens' works, and the new translation of the Bible -- have

been sent by publishing houses unbound, stitched, so that they could be sold to

the people at ten cents a volume. As a consequence of this, you may now find in

the homes of our farmers and laboring men throughout the length and breadth of

the country in this cheap form, issued at ten cents per volume, a class of literature

to which, prior to the adoption of this policy, some people in very good

circumstances could scarcely have access."

Cong.Rec. vol.19, p. 911.
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The result is that, after the Department had, for sixteen years, construed the

statute to mean what the appellants say it plainly means, and after Congress had

uniformly refused, upon full investigation, to comply with the requests of

Postmasters General to so amend the statute that it could be interpreted as the

government now insists it should always have been interpreted, the Post Office

Department ruled, on May 5, 1902, that the appellants' publications, known as the

"Riverside Literature Series," could not go through the mails as second class

matter. This ruling was made notwithstanding a post office official, having power to

act in the premises, had issued to the appellants a certificate declaring that the

"Riverside Literature Series" had been determined by the Third Assistant

Postmaster General to be a publication entitled to admission into the mails as

second-class matter.

Thus, by a mere order of the Department, that has been accomplished which

different Postmasters General had held could not be accomplished otherwise than

by a change in the language of the statute itself, which change, as we have said,

Congress deliberately refused to make after hearing all parties concerned and

after extended debate in each House.

It has long been the established doctrine of this Court that the practice of an

executive department through a series of years should not be overthrown unless

such practice was obviously and clearly forbidden by the language of the statute

under which it proceeded. In  United States v. Finnell,  185 U. S. 236  ,  185 U. S.

244  , which case related to certain fees claimed by a clerk of a court of the United

States, this Court said:

"It thus appears that the government has for many years construed the statute of

1887 as meaning what we have said it may fairly be interpreted to mean, and has

settled and closed the accounts of clerks upon the basis of such construction. If

the construction thus acted upon by accounting officers for so many years should

be overthrown, we apprehend that much confusion might arise. Of course, if the

departmental construction of the statute in question were obviously or clearly

wrong, it
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would be the duty of the court to so adjudge.  United States v. Graham,  110 U. S.

219  ;  Wisconsin C. R. Co. v. United States,  164 U. S. 190  . But if there simply

be doubt as to the soundness of that construction -- and that is the utmost that can

be asserted by the government -- the action during many years of the department

charged with the execution of the statute should be respected, and not overruled

except for cogent reasons.  Edwards v. Darby,  12 Wheat. 206,  25 U. S. 210  ; 

United States v. Philbrick,  120 U. S. 52  ,  120 U. S. 59  ;  United States v.

Johnston,  124 U. S. 236  ,  124 U. S. 253  ;  United States v. Alabama G. S. R.

Co.,  142 U. S. 615  ,  142 U. S. 621  . Congress can enact such legislation as

may be necessary to change the existing practice, if it deems that course

conducive to the public interests."

In our judgment, the appellants properly construe the statute. We think it obviously

means just what the Department held it to mean for more than sixteen years. But

the very utmost that the government can claim is that the statute in question is

doubtful in its meaning and scope. The rule in such a case is not to disturb the

long continued practice of the Department in its execution of a statute, leaving to

Congress to change it when the public interests require that to be done. But the

Department, after being informed repeatedly by Congress that the change asked

by Postmasters General would not be made, concluded to effect the change by a

mere order that would make the statute mean what the practice of sixteen years,

and the repeated action of Congress, had practically said it did not mean and was

never intended to mean. This is a mode of amending and making laws which

ought not to be encouraged or approved.

It is suggested that the ruling of the Department was changed because of the

increased expense attending the carrying, as second-class mailable matter, of

such publications as those of the appellants. But how could the fact of such

expense justify a change in the settled construction of a statute? That was a

matter to which the attention of Congress was specially and frequently called, and

yet it refused to modify
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the language of the statute. It was not the function of the Postmaster General to sit

in judgment on the policy of legislation, and to determine the extent to which

Congress should authorize the expenditure of public moneys. The question of

expense was entirely for the legislative branch of the government.

Something has also been said as to the discretion committed to the Post Office

Department in determining what is and what is not second-class mailable matter.

But what about the discretion with which previous Postmasters General had been

invested, when for many years they uniformly held that such publications as the

plaintiffs' were second-class mailable matter? Is the discretion of one Postmaster

General to be deemed of more importance than the discretion of five of his

predecessors in office?

In our opinion, the law is for the appellants, and it should have been so adjudged.
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