
SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

Cummings Vs. Chicago

Cummings Vs. Chicago

SooperKanoon Citation : sooperkanoon.com/89543

Court : US Supreme Court

Decided On : Feb-23-1903

Appeal No. : 188 U.S. 410

Appellant : Cummings

Respondent : Chicago

Judgement :

Cummings v. Chicago - 188 U.S. 410 (1903)

U.S. Supreme Court Cummings v. Chicago, 188 U.S. 410 (1903)

Cummings v. Chicago

No. 138

Submitted December 19, 1902

Decided February 23, 1903

188 U.S. 410

APPEAL FROM THE CIRCUIT COURT OF THE UNITED

STATES FOR THE NORTHERN DISTRICT OF ILLINOIS

https://sooperkanoon.com/
https://sooperkanoon.com/89543


SYLLABUS

1. The plaintiffs by their complaint asserted a right, under the Constitution of the

United States and certain acts of Congress and a permit of

the Secretary of War, issued in conformity with those acts, to construct

a dock in the Calumet River, a navigable water of the United States

within the limits of the City of Chicago. The bill showed that this
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right was denied by the City of Chicago upon the ground that the plaintiffs had not

complied with its ordinances requiring a permit from its Department of Public

Works before any such structure could be erected within the limits of that city. 

Held:

(1) That the suit was one arising under the Constitution and laws of the United

States, and was therefore one of which, under the Act of August 13, 1888, c. 866,

the circuit court of the United States could take jurisdiction without reference to the

citizenship of the parties.

(2) As such a suit involved the construction and application of the Constitution of

the United States, the appeal from the final judgment of the Circuit Court in such

an action could be taken directly to the Supreme Court of the United States under

the Act of March 3, 1891, c. 517.

2. Neither the Act of Congress of March 3, 1899, c. 425, nor any previous act

relating to the erection of structures in the navigable waters of the United States

manifested any purpose on the part of Congress to assert the power to invest

private persons with power to erect such structures within a navigable water of the

United States, wholly within the territorial limits of a state, without regard to the

wishes of the state upon the subject.



3. Under existing legislation, the right to erect a structure in a navigable water of

the United States, wholly within the limits of a state, depends upon the concurrent

or joint assent of the state and national governments.

The appellants, citizens of Illinois, brought this suit against the City of Chicago for

the purpose of obtaining a decree restraining the defendant, its officers and

agents, from interfering with the construction of a dock in front of certain lands

owned by the plaintiffs and situated on Calumet River within the limits of that city.

The city demurred to the bill upon the ground that it did not state facts entitling the

plaintiffs to the relief asked. The demurrer was sustained, and the bill was

dismissed for want of equity.

The controlling question in the case is whether the plaintiffs have the right, in virtue

of certain legislation of Congress and of certain action of the Secretary of War, to

which reference will be presently made, to proceed with the proposed work in

disregard of an ordinance of the City of Chicago requiring the permission of its

Department of Public Works as a condition precedent to the construction of any

dock within the limits of
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the city. The plaintiffs had not obtained any permit from that department.

The legislation of Congress and the action of the Secretary of War upon which the

plaintiffs rely are very fully set forth in the bill, and are as follows:

In the River and Harbor Appropriation Act of August 2, 1882, c. 375, will be found

this provision:

"Improving harbor at Calumet, Illinois: continuing improvement, thirty-five thousand

dollars:  Provided,  That with a view to the improvement of the Calumet River, in

the State of Illinois, from its mouth to the Fork at Calumet Lake, the Secretary of

War shall appoint a board of engineers who shall examine said river and report

upon the practicability and the best method of perfecting and maintaining a

channel for through navigation to said Fork at Lake Calumet, adapted to the



passage of the largest vessels navigating the Northern and Northwestern Lakes,

limiting and locating the lines of channel to be improved by the United States, and

of docks that may be constructed by private individuals, corporations, or other

parties, and clearly defining the same under the direction of the Chief of

Engineers, United States Army, and the Secretary of War shall report to Congress

the result of said examination, and the estimated cost of the proposed

improvement; also what legislation, if any, is necessary to prevent encroachments'

being made or maintained within the limits of the channel designated as above

provided for."

22 Stat.194.

Thereafter, the bill alleges, the Secretary of War appointed a board of engineers

who surveyed the river and defined the lines of its channel and of docks to be

constructed, under the direction of said Chief of Engineers, and the Secretary of

War thereafter reported to Congress the estimated cost of the proposed

improvement.

In the River and Harbor Appropriation Act of July 5, 1884, c. 229, this provision

was inserted:

"Improving Calumet River, Illinois: continuing improvement, fifty thousand dollars: 

Provided, however,  That no part of said sum shall be expended until the right of

way shall have been conveyed to the United States, free from expense, and the

United States shall be fully
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released from all liability for damages to adjacent property owners, to the

satisfaction of the Secretary of War."

23 Stat. 133, 143.

Under these enactments, the bill alleged, the United States caused a plat to be

made establishing the channel of the river and its lines, and fixing the dock lines

thereof. That plat was approved by the Chief of Engineers of the Army, and was



duly recorded in the Recorder's Office of Cook County.

The above legislation was followed by this provision in the River and Harbor Act of

August 5, 1886, c. 929:

"Improving Calumet River, Illinois: continuing improvement, thirty thousand dollars,

of which eleven thousand two hundred and fifty dollars are to be used between the

Forks and one-half mile east of Hammond, Indiana; . . .  Provided,  however, That

no part of said sum, nor any sum heretofore appropriated, except the said eleven

thousand two hundred and fifty dollars, for the river above the Forks, shall be

expended until the entire right of way, as set forth in Senate Executive Document

Number Nine, second session Forty-seventh Congress, shall have been conveyed

to the United States free of expense, and the United States shall be fully released

from all liability for damages to adjacent property owners, to the satisfaction of the

Secretary of War. . . ."

24 Stat. 310, 325.

Without going into all the details set forth in the bill, it may be assumed that the

deeds of conveyance which the above acts of 1884 and 1886 required to be made

to the United States were in fact made and accepted.

The bill alleges that the United States by its duly authorized officials thereafter

entered upon the improvement of Calumet River in accordance with the surveys

and plans adopted by the Chief of Engineers of the United States Army, and

"thereby established said dock or channel line on the west line of said river in the

manner and form shown by said plat approved by the said Chief of Engineers, and

filed for record as aforesaid."

By the seventh section of the River and Harbor Act of Congress approved

September 19, 1890, c. 907, it was provided:

"That it shall not be lawful to build any wharf, pier, dolphin, boom, dam, weir,

breakwater, bulkhead, jetty, or structure of
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any kind outside established harbor lines, or in any navigable waters of the United

States where no harbor lines are or may be established, without the permission of

the Secretary of War, in any port, roadstead, haven, harbor, navigable river, or

other waters of the United States, in such manner as shall obstruct or impair

navigation, commerce, or anchorage of said waters, and it shall not be lawful

hereafter to commence the construction of any bridge, bridge-draw, bridge piers

and abutments, causeway, or other works over or in any port, road, roadstead,

haven, harbor, navigable river, or navigable waters of the United States, under any

act of the legislative assembly of any state, until the location and plan of such

bridge or other works have been submitted to and approved by the Secretary of

War, or to excavate or fill, or in any manner to alter or modify the course, location,

condition, or capacity of the channel of said navigable water of the United States,

unless approved and authorized by the Secretary of War:  Provided,  That this

section shall not apply to any bridge, bridge-draw, bridge piers, and abutments the

construction of which has been heretofore duly authorized by law, or be so

construed as to authorize the construction of any bridge, drawbridge, bridge piers

and abutments, or other works, under an act of the legislature of any state, over or

in any stream, port, roadstead, haven, or harbor, or other navigable water not

wholly within the limits of such state."

26 Stat. 426, 454.

Then, by the tenth section of the River and Harbor Act of March 3, 1899, c. 425, it

was provided:

"That the creation of any obstruction not affirmatively authorized by Congress, to

the navigable capacity of any of the waters of the United States, is hereby

prohibited, and it shall not be lawful to build, or commence the building of, any

wharf, pier, dolphin, boom, weir, breakwater, bulkhead, jetty, or other structures in

any port, roadstead, haven, harbor, canal, navigable river, or other water of the

United States, outside established harbor lines, or where no harbor lines have

been established, except on plans recommended by the Chief of Engineers and



authorized by the Secretary of War, and it shall not be lawful to excavate or fill, or

in any manner to alter or modify the course, location, condition,
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or capacity of, any port, roadstead, haven, harbor, canal, lake, harbor of refuge, or

enclosure within the limits of any breakwater, or of the channel of any navigable

water of the United States, unless the work has been recommended by the Chief

of Engineers and authorized by the Secretary of War prior to beginning the same."

30 Stat. 1121, 1151.

Subsequently, the plaintiffs and the Calumet Grain & Elevator Company -- the

latter also owning land on the Calumet River in front of which the proposed new

dock would be built -- caused plans of the dock to be prepared and submitted to

the Secretary of War and the Chief of Engineers of the Army, and application was

made to the former for permission to rebuild the dock along the front of their lands

on Calumet River as shown by those plans.

Those plans were approved by the United States engineer stationed at Chicago,

and were subsequently recommended by the Chief of Engineers of the Army. The

Secretary thereupon issued and delivered to the plaintiffs and the Grain & Elevator

Company the following instrument:

"Whereas, by section 10 of an Act of Congress, approved March 3, 1899, entitled

'An Act Making Appropriations for the Construction, Repair, and Preservation of

Certain Public Works on Rivers and Harbors, and for Other Purposes,' it is

provided that it shall not be lawful to build, or commence the building of, any wharf,

pier, dolphin, boom, weir, breakwater, bulkhead, Jetty, or other structures in any

port, roadstead, haven, harbor, canal, navigable river, or other water of the United

States, outside established harbor lines, or where no harbor lines have been

established, except on plans recommended by the Chief of Engineers and

authorized by the Secretary of War, and it shall not be lawful to excavate or fill or

in any manner to alter or modify the course, location, condition, or capacity of any

port, roadstead, haven, harbor, canal, lake, harbor of refuge, or enclosure within



the limits of any breakwater, or of the channel of any navigable water of the United

States unless the work has been recommended by the Chief of Engineers and

authorized by the Secretary of War prior to beginning the same, and whereas, D.

M. Cummings, as executor of the estate of C. R.
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Cummings, and the Calumet Grain & Elevator Company have applied to the

Secretary of War for permission to rebuild the dock in front of that part of block

108, in sections 5 and 6, T. 37, R. 15, E., fronting on Calumet River, south of 95th

Street, Chicago, Illinois, along the lines shown on the attached plans, which have

been recommended by the Chief of Engineers; now therefore this is to certify that

the Secretary of War hereby gives unto said D. M. Cummings, as executor of the

estate of C. R. Cummings, and the Calumet Grain & Elevator Company

permission to rebuild the dock at said place, along the lines shown on said plans,

subject to the following condition: that the work herein permitted to be done shall

be subject to the supervision and approval of the engineer officer of the United

States Army in charge of the locality. Witness my hand this 12th day of May, 1900.

Elihu Root,  Secretary of War.  "

The bill then alleged --

That, after the granting of permission by the Secretary of War, the plaintiffs

became entitled, in virtue of that permission and the provision of the Act of March

3, 1899, to build the proposed dock in front of their premises, subject only to the

condition that the work should be under the supervision and be approved by the

engineer officer of the Army in charge of the locality;

That, after the action of the Secretary of War, they entered into a contract for the

building of the dock, and were engaged in the prosecution of the work when, about

the 15th of October, 1900, the City of Chicago, by its officers and agents, put a

stop to the work by force and threats, asserting that it could not be prosecuted

unless a permit therefor be issued by its Department of Public Works;



That this action of the city was taken pursuant to certain ordinances theretofore

passed by the city council, and which made it the duty of the city's harbor master

to require all parties engaged in repairing, renewing, altering, or constructing any

dock within the city to produce such permit, and in default thereof to cause the

arrest of any parties engaged in the work and the removal of the dock;
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That the engineer officer in the Department of Public Works of the city, having

agreed that the city had no power to interfere with the plaintiffs or prevent the

building of said dock by them, agreed that the work should not be interfered with

by the city or its agents;

That the plaintiffs thereupon resumed the construction of the dock, but they were

again stopped by the city through its police, and plaintiffs' contractors, agents, and

servants were forced to discontinue the work, being threatened with arrest and

violence if they should attempt to continue it further;

That the city by its officers and agents has notified the plaintiffs that they will not

be permitted to continue the work or to build the dock in front of their premises,

notwithstanding the permission or authority given to them by the Secretary of War,

and that, by its police, it would forcibly prevent the building thereof, arrest those

engaged in doing the work, and remove any dock built; and,

That the city wholly refuses to recognize the permission and authority given the

plaintiffs by the Secretary of War to build said dock, and their right

"under the Constitution and laws of the United States, and more particularly under

the said act of Congress of March 3, 1899, to build it by virtue of the said authority

and permission granted by the Secretary of War and the approval and

recommendation of the plans therefor by the Chief of Engineers of the United

States Army;"

That, in view of the action taken by the city and its police, they fear that attempts to

continue their work will necessarily be futile and lead to breaches of the peace and



conflicts between the men engaged in the work and the police of the City of

Chicago, and that the right to build said dock in front of their premises in

accordance with the permission and authority given them by the Secretary of War

and on the lines recommended by the Chief of Engineers and within the dock line

established by said survey and by the deed to the United States is a property right,

which the plaintiffs have as the owners of the premises and of the land upon which

the dock is to be built, and that the action of the city in thus preventing the building

of the dock is a taking of the property of the plaintiffs

"without due
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process of law, and a taking thereof for public use without just compensation, in

violation of the Fifth Amendment of the Constitution of the United States."

The relief asked was a decree enjoining the city, its agents and officers, from

interfering with the building of the dock, and that, upon the final hearing of the

cause it be adjudged and decreed that, under the acts of Congress the plaintiffs

have the right, by virtue of the permission granted by the Secretary of War, to build

the dock on the lines shown by the plans recommended by the Chief of Engineers,

and that the City of Chicago has no right, power, or authority to interfere therewith.
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MR. JUSTICE HARLAN delivered the opinion of the Court.

1. We hold that the circuit court had jurisdiction in this case. That the parties,

plaintiffs and defendant, are citizens of the same state is not sufficient to defeat

the jurisdiction; for by the Act of March 3, 1887, c. 373, as corrected by the Act of
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August 13, 1888, c. 866, the circuit courts have jurisdiction, without reference to

the citizenship of the parties, of suits at common law or in equity arising under the



Constitution or laws of the United States. 24 Stat. 552; 25 Stat. 434. The present

suit does arise under the Constitution and laws of the United States, because the

plaintiffs base their right to construct the dock in question upon the Constitution of

the United States, as well as upon certain acts of Congress and the permit (so

called) of the Secretary of War -- which legislative enactments and action of the

Secretary of War were, it is alleged, in execution of the power of Congress, under

the Constitution, over the navigable waters of the United States. Clearly, such a

suit is one arising under the Constitution and laws of the United States. That it is a

suit of that character appears from the bill itself. The allegations which set forth a

federal right were necessary in order to set forth the plaintiffs' cause of action.

2. The appeal was properly taken directly to this Court, since by the Act of March

3, 1891, c. 517, this Court has jurisdiction to review the judgment of the circuit

court in any case involving the construction or application of the Constitution of the

United States. 26 Stat. 827. The present case belongs to that class, for it involves

the consideration of questions relating to the power of Congress, under the

Constitution, over the navigable waters of the United States.

3. We come now to the merits of the suit as disclosed by the bill. The general

proposition upon which the plaintiffs base their right to relief is that the United

States, by the acts of Congress referred to, and by what has been done under

those acts, has taken "possession" of Calumet River, and, so far as the erection in

that river of structures such as bridges, docks, piers, and the like is concerned, no

jurisdiction or authority whatever remains with the local authorities. In a sense, but

only in a limited sense, the United States has taken possession of Calumet River

by improving it, by causing it to be surveyed, and by establishing lines beyond

which no dock or other structure shall be erected in the river without the approval

or consent of the Secretary of War, to whom has been
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committed the determination of such questions. But Congress has not passed any

act under which parties, having simply the consent of the Secretary, may erect

structures in Calumet River without reference to the wishes of the State of Illinois



on the subject. We say the State of Illinois because it must be assumed, under the

allegations of the bill, that the ordinances of the City of Chicago making the

approval of its Department of Public Works a condition precedent to the right of

anyone to erect structures in navigable waters within its limits are consistent with

the constitution and laws of that state, and were passed under authority conferred

on the city by the state.

Calumet River, it must be remembered, is entirely within the limits of Illinois, and

the authority of the state over it is plenary, subject only to such action as Congress

may take in execution of its power under the Constitution to regulate commerce

among the several states. That authority has been exercised by the state ever

since it was admitted into the union upon an equal footing with the original states.

In  Escanaba Company v. Chicago,  107 U. S. 678  ,  107 U. S. 683  , the question

was as to the validity of regulations made by the City of Chicago in reference to

the closing, between certain hours of each day, of bridges across the Chicago

River. Those regulations were alleged to be inconsistent with the power of

Congress over interstate commerce. This Court said:

"The Chicago River and its branches must therefore be deemed navigable waters

of the United States, over which Congress under its commercial power may

exercise control to the extent necessary to protect, preserve, and improve their

free navigation. But the states have full power to regulate within their limits matters

of internal police, including in that general designation whatever will promote the

peace, comfort, convenience, and prosperity of their people. This power embraces

the construction of roads, canals, and bridges, and the establishment of ferries,

and it can generally be exercised more wisely by the states than by a distant

authority. They are the first to see the importance of such means of internal

communication, and are more deeply concerned than others in their wise

management. Illinois is more immediately affected by the bridges over the Chicago
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River and its branches than any other state, and is more directly concerned for the

prosperity of the City of Chicago, for the convenience and comfort of its

inhabitants, and the growth of its commerce. And nowhere could the power to

control the bridges in that city, their construction, form, and strength, and the size

of their draws, and the manner and times of using them, be better vested than with

the state, or the authorities of the city upon whom it has devolved that duty. When

its power is exercised so as to unnecessarily obstruct the navigation of the river or

its branches, Congress may interfere and remove the obstruction. If the power of

the state and that of the federal government come in conflict, the latter must

control and the former yield. This necessarily follows from the position given by the

Constitution to legislation in pursuance of it, as the supreme law of the land. But

until Congress acts on the subject, the power of the state over bridges across its

navigable streams is plenary. This doctrine has been recognized from the earliest

period, and approved in repeated cases, the most notable of which are  Willson v.

Black Bird Creek Marsh Co.,  2 Pet. 245, decided in 1829, and  Gilman v.

Philadelphia,  3 Wall. 713."

To the same effect is the recent decision in  Lake Shore & Michigan Railway v.

Ohio,  165 U. S. 365  ,  165 U. S. 366  -368.  See also Cardwell v. American River

Bridge Co.,  113 U. S. 205  , and  Huse v. Glover,  119 U. S. 543  .

Did Congress, in the execution of its power under the Constitution to regulate

interstate commerce, intend by the legislation in question to supersede, for every

purpose, the authority of Illinois over the erection of structures in navigable waters

wholly within its limits? Did it intend to declare that the wishes of Illinois in respect

of structures to be erected in such waters need not be regarded, and that the

assent of the Secretary of War, proceeding under the above acts of Congress,

was alone sufficient to authorize such structures?

These questions were substantially answered by this Court in  Lake Shore &

Michigan Railway v. Ohio,  above cited, decided in 1896. That case required a

construction of the fifth and seventh sections of the River and Harbor Act of

September 19,

https://sooperkanoon.com/case/79199/willson-vs-black-bird-creek-marsh-co
https://sooperkanoon.com/case/79199/willson-vs-black-bird-creek-marsh-co
https://sooperkanoon.com/case/81346/gilman-vs-philadelphia
https://sooperkanoon.com/case/81346/gilman-vs-philadelphia
https://sooperkanoon.com/case/88743/lake-shore-m-s-ry-co-vs-ohio
https://sooperkanoon.com/case/88743/lake-shore-m-s-ry-co-vs-ohio#366
https://sooperkanoon.com/case/85175/cardwell-vs-american-bridge-co
https://sooperkanoon.com/case/85221/huse-vs-glover


Page 188 U. S. 429

1890, upon which sections the plaintiffs in this case partly rely. In that case, this

Court said:

"The contention is that the statute in question manifests the purpose of Congress

to deprive the several states of all authority to control and regulate any and every

structure over all navigable streams, although they be wholly situated within their

territory. That full power resides in the states as to the erection of bridges and

other works in navigable streams wholly within their jurisdiction, in the absence of

the exercise by Congress of authority to the contrary, is conclusively determined. .

. . The mere delegation to the Secretary of the right to determine whether a

structure authorized by law has been so built as to impede commerce, and to

direct, when reasonably necessary, its modification so as to remove such

impediment does not confer upon that officer power to give original authority to

build bridges, nor does it presuppose that Congress conceived that it was lodging

in the Secretary power to that end. . . . The mere delegation of power to direct a

change in lawful structures so as to cause them not to interfere with commerce

cannot be construed as conferring on the officer named the right to determine

when and where a bridge may be built."

Referring to the seventh section of the act of 1890, the Court said:

"The language of the seventh section makes clearer the error of the interpretation

relied on. The provision that it shall not be lawful to thereafter erect any bridge"

"in any navigable river or navigable waters of the United States, under any act of

the legislative assembly of any state, until the location and plan of such bridge . . .

have been submitted to and approved by the Secretary of War"

"contemplated that the function of the Secretary should extend only to the form of

future structures, since the act would not have provided for the future erection of

bridges under state authority if its very purpose was to deny for the future all

power in the states on the subject. . . . The construction claimed for the statute is

that its purpose was to deprive the states of all power as to every stream, even



those wholly within their borders, whilst the very words of the statute, saying that

its terms should not be construed as conferring on the states power to give

authority to build bridges on streams not wholly within their limits,
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by a negative pregnant with an affirmative, demonstrate that the object of the act

was not to deprive the several states of the authority to consent to the erection of

bridges over navigable waters wholly within their territory."

The decision in  Lake Shore & Michigan Railway v. Ohio  was rendered before the

passage of the River and Harbor Act of 1899. But the tenth section of that act,

upon which the permit of the Secretary of War was based, is not so worded as to

compel the conclusion that Congress intended by that section to ignore altogether

the wishes of Illinois in respect of structures in navigable waters that are wholly

within its limits. We may assume that Congress was not unaware of the decision of

the above case in 1897 and of the interpretation placed upon existing legislative

enactments. If it had intended by the act of 1899 to assert the power to take under

national control, for every purpose and to the fullest possible extent, the erection of

structures in the navigable waters of the United States that were wholly within the

limits of the respective states, and to supersede entirely the authority which the

states, in the absence of any action by Congress, have in such matters, such a

radical departure from the previous policy of the government would have been

manifested by clear and explicit language. In the absence of such language it

should not be assumed that any such departure was intended.

We do not overlook the long settled principle that the power of Congress to

regulate commerce among the states "is complete in itself, may be exercised to its

utmost extent, and acknowledges no limitations other than are prescribed in the

Constitution."  Gibbons v. Ogden,  9 Wheat. 1,  22 U. S. 196  ;  Brown v. Maryland, 

12 Wheat. 419,  25 U. S. 446  ;  Brown v. Houston,  114 U. S. 630  . But we will

not at this time make any declaration of opinion as to the full scope of this power,

or as to the extent to which Congress may go in the matter of the erection, or

authorizing the erection, of docks and like structures in navigable waters that are
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entirely within the territorial limits of the several states. Whether Congress may,

against or without the expressed will of a state, give affirmative authority to private

parties to erect structures in such waters, it is not necessary in
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this case to decide. It is only necessary to say that the act of 1899 does not

manifest the purpose of Congress to go to that extent under the power to regulate

foreign and interstate commerce and thereby to supersede the original authority of

the states. The effect of that act, reasonably interpreted, is to make the erection of

a structure in a navigable river, within the limits of a state, depend upon the

concurrent or joint assent of both the national government and the state

government. The Secretary of War, acting under the authority conferred by

Congress, may assent to the erection by private parties of such a structure.

Without such assent the structure cannot be erected by them. But under existing

legislation they must, before proceeding under such an authority, obtain also the

assent of the state acting by its constituted agencies.

For the reasons stated, the judgment of the Circuit Court is

Affirmed.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com


