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SYLLABUS

Persons who jointly purchase land to hold it for a rise in value are not partners, but

are tenants in common, and either party can sue the other at law for

reimbursement of allowances made by him on the joint account without there

having first been a final settlement and the striking of a balance.

In considering the amount necessary for the jurisdiction of this Court on a writ of

error, not only is the amount of the judgment against the plaintiff in error to be

regarded, but, in addition, the amount of a counterclaim which he would have

recovered if his contention setting it up had been sustained.

It was held that the plaintiff in error had no right to complain of the action of the

court below in allowing a remittitur of $2,700.75 on a verdict of $6,700.75, or in

allowing the jury to fill up, in open court, the amount of a verdict which they had

signed and sealed, leaving a blank for the amount.

The Court stated the case as follows:

This is an action at law, brought October 13, 1880, by Leverett B. Sidway, a citizen

of Illinois, for the use of John R. Lindgren, against Ezekiel Clark, a citizen of Iowa,

in the Circuit Court of the United States for the Northern District of Illinois. The

declaration claimed $8,000. It alleged that on the 12th of August, 1872, one

Cleaver and his wife, by a warranty deed, conveyed to the plaintiff certain land in

Cook County, Illinois, subject to a trust deed executed by Cleaver and wife to one

Gallup, to secure the payment of $8,000 in five years from date, with interest at ten

percent per annum, in which warranty deed it was stated that Sidway assumed

and
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agreed to pay said debt to Gallup, and to hold Cleaver harmless therefrom; that

the deed with such recital and agreement was accepted by Sidway; that on the

23d of November, 1875, Sidway and his wife conveyed to Clark an undivided one-

half interest in the land, subject, as recited in the deed, to the trust deed to Gallup;



that in the deed to Clark, the latter undertook and promised, as part of its

consideration, that he would, and that he did, in and by the deed, assume and

agree to pay one-half of the note for $8,000, with interest thereon from August 12,

1872, and would save Sidway harmless therefrom, as well as from one-half of any

further liability Sidway might be under through the provisions contained in said

trust deed; that Clark took and received the deed; that on the 3d of July, 1875, the

note for $8,000, with interest, became due and payable; that on the 12th of

October, 1880, Clark neglected to pay the one-half of the note with interest, or any

part of it, and did not save Sidway or keep him harmless from the payment of the

note or interest, and that by means thereof Clark promised to pay to Sidway, when

requested, the one-half of the note, to-wit, $4,000, and interest thereon from

August 12, 1872. There was also a count containing the common counts for

$8,000, alleging an indebtedness on October 12, 1880.

Clark put in a special demurrer to the first count, setting forth several grounds of

demurrer, and pleaded the general issue to the common counts, and a statute of

limitations of five years. Afterwards he pleaded the general issue to the first count,

also a want of consideration, and the fact that the deed to him from Sidway was

intended by the parties as a security to Clark for $4,000 due from Sidway to him,

and that Clark did not purchase the premises in question otherwise than for the

purpose of holding the deed by way of mortgage and security for such

indebtedness. He further pleaded, as to both counts, a set-off and a counterclaim

for moneys due from Sidway to him, to his damage $10,000.

Issue was joined by replications to these pleas and by a rejoinder to the

replications.

The case was tried by a jury in November, 1885, but it failed

Page 142 U. S. 684

to agree. The case was again tried by a jury in March, 1888, and a verdict was

rendered finding the issue for the plaintiff and assessing his damages at

$6,700.75. A motion was made for a new trial, and in May, 1888, a judgment was



entered which stated that, the court intimating an opinion on such motion, the

plaintiff, by leave of the court, entered a remittitur of $2,700.75 on the verdict, and

that the court thereupon overruled the motion for a new trial and awarded

judgment for $4,000 damages. Judgment was entered for the plaintiff for $4,000,

being the amount of the verdict less the remittitur, and for costs. To review this

judgment, which is entitled as in favor of Sidway for the use of John R. Lindgren,

the defendant has brought a writ of error.

There is a bill of exceptions. It appears therefrom that Sidway contended that he

and Clark purchased the land in question on joint account, in equal shares, for

resale at a profit, upon an agreement to contribute equally to the purchase money,

interest, and taxes, and that Clark maintained the contrary.

Clark prayed the court to charge the jury that if they believed from the evidence

that Sidway and Clark purchased the land in question on joint account, in equal

shares, for resale at a profit, upon an agreement to contribute equally to the

purchase money and the taxes and interest, such understanding would constitute

the parties co-partners in such land speculation, and, in the absence of a final

settlement and the striking of a balance, neither party could be sued at law by the

other for reimbursement of advances made by him upon the joint account. The

court refused so to charge, and Clark excepted to such refusal.

Clark also prayed the court to charge the jury that if they found from the evidence

that the Cleaver note of $8,000, mentioned in the assumption clause of the deed

of November 23, 1875, was held at the time of the commencement of the suit by

the Illinois Trust & Savings Bank, and was not taken up or purchased by Sidway

until some time in 1833, after the commencement of the suit, up to which time said

bank was its holder for value, as collateral security to the demand note
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of Sidway, of which it was also holder for value, such subsequent payment or

purchase of the note would confer upon Sidway no cause of action in this suit to

recover the amount so paid. The court refused so to charge, and Clark excepted to



such refusal.

The court charged the jury that there was nothing in the point that the parties were

partners in the transaction as to the land, and that if they were joint purchasers of

the land for the purpose of holding it for a rise in value, they were not partners, but

were tenants in common, having an equal undivided interest, if their interest was

equal. The court also charged the jury that although Sidway had paid off the

Cleaver note of $8,000 while it was held by the Illinois Trust & Savings Bank by

giving his own note to that bank therefor, the bank taking his note as an

investment, the court saw nothing that would prevent Sidway from recovering, and

added:

"In short, I see nothing in the case any where to prevent the plaintiff from

recovering what he claims here -- about $6,700 and some cents -- provided the

jury find the main issue in the case in favor of the plaintiff; that is, that Mr. Clark

assented to become, with the plaintiff, a joint purchaser, or purchaser on joint

account, of the property in question. . . . If at any time you find that the

understanding between the parties was that the defendant was to become an

equal purchaser with the plaintiff, having an equal right in this property, and if he

did so become an equal purchaser at any time in this property, and liable to pay

one-half of the purchase price, I see nothing in the case to prevent the plaintiff

from recovering from the defendant that portion of the purchase money which the

defendant was under obligation to pay, and which he did not pay, and which the

plaintiff was under obligation to pay, and did pay, on the defendant's account."

Clark excepted severally to the portions of the charge above indicated.

In addition to the above specific exceptions, it is stated in the bill of exceptions,

after setting forth at length the charge, which covers six printed pages of the

record, that Clark "excepted to the said charge as given to the jury."
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The jury were directed by the court, by consent of parties, to sign and seal their

verdict, if they found one, and to separate, if they saw fit, and return such verdict at

the opening of court upon the following day. On the following day at the opening of

court, the jury returned into court, after having separated during the previous night,

and rendered a verdict in the following form, dated the day before, and signed by

the twelve jurors: "We, the jury, find for the plaintiff, and assess the damage at six

thousand seven hundred dollars and seventy-five cents," save that no amount was

mentioned as the amount of damages found, but a blank was left therefor.

Thereupon the court told the jury that they should have inserted the amount of

damages in the verdict, and that they could retire and find the amount. The

foreman of the jury then stated, in the presence and with the concurrence of the

other jurors, that the jury had agreed upon the amount, which was the sum

testified to by the plaintiff, about $6,700; but that none of the jurors were able to

remember the precise figures, and for that reason they had decided to defer

inserting the amount until they should come into court, and they requested the

court to give them the amount, as testified to by the plaintiff, from the court's

minutes, and they would insert it in their verdict. Thereupon the court, from its

minutes, gave the jury the amount as testified to by the plaintiff as being the

balance due him, and the foreman of the jury, in open court, and without retiring,

inserted such amount in the verdict, with the consent and concurrence of each and

all of the jurors. The court inquired of the jury if the verdict so filled up was the

verdict of the jury, one and all, and each and all of the jury answered that it was

their verdict, and it was received and ordered to be recorded, and the jury was

discharged. The bill of exceptions then goes on to say:

"No exception was taken at the time to the jury filling out the blank in the manner

they did, or to the receipt of the verdict. The recollection of the judge who tried the

cause is that the counsel for the defendant were not in court when the jury gave

their verdict, but that afterwards, on the same day, they came into court, made a

motion for a
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new trial, and, among other things, took exception to the manner, as above stated,

in which the blank for damages was filled and the verdict received, which

exceptions were allowed by the court."

On the next day, the defendant filed a written motion for a new trial, one ground of

which was the action of the court in aiding the memory of the jury in regard to the

testimony, in order that the blank for the plaintiff's damages might be filled. The bill

of exceptions states that, after argument upon the motion on both sides, the court

announced its intention of overruling the motion, provided the plaintiff would remit

all damages mentioned in the verdict in excess of $4,000; that such remittitur was

made, and that the defendant excepted to the action of the court.
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MR. JUSTICE BLATCHFORD delivered the opinion of the Court.

A motion is made to dismiss the writ of error on the ground that the judgment

against Clark is for only $4,000, and that therefore this Court has no jurisdiction of

the case. But we are of opinion that the amount involved is not only the amount of

the judgment against Clark, which he seeks to get rid of by this writ of error, but is,

in addition, the amount which he claims as a counterclaim against Sidway, and

which he would have recovered if his contention had been sustained. The

aggregate is over $5,000, and we therefore have jurisdiction.

As to the merits, the case was fairly put to the jury on the disputed question of fact

as to whether Clark became a joint purchaser with Sidway of the land in question,

and the jury have found against Clark on that question.

There was no error in the charge of the court in the particulars excepted to, or in

the refusal to charge the matters asked by Clark. The case shows that the jury

must have found, and were warranted in finding, that Sidway made the purchase
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for the joint benefit of himself and Clark; that Clark paid to Sidway $2,031.40

toward the purchase money, which was the amount thereof over and above the

encumbrance which was assumed; that Clark afterwards paid to Sidway $450 on

account of expenses, interest, and taxes in carrying the property; that afterwards

Sidway paid the interest on the encumbrance and the taxes, until he had paid

more than Clark paid; that the encumbrance matured July 1, 1875; that, Sidway

being an officer of the Illinois Trust and Savings Bank, that bank purchased the

Cleaver note, and held it as collateral security for Sidway's personal note for the

same amount, with authority to sell such collateral to pay the obligation of Sidway;

that in 1879 the bank sold the collateral, and it was purchased by Lindgren; that

the net result of the sale was credited on Sidway's note, and the balance of that

note was settled by Sidway, as between him and the bank, after this suit was

commenced, and Sidway's individual note was paid; that subsequently to the sale

of the collateral note, and in July, 1879, the original encumbrance was foreclosed

by a sale of the land made by the trustee in the trust deed; that at the sale, the

land was bought by Lindgren, and the proceeds were credited on the Cleaver

note, leaving a large amount unpaid, and a large obligation resting upon Sidway,

growing out of the purchase of the land, one-half of which had been assumed by

Clark in the deed to him executed by Sidway and wife; that that deed had been

recorded by Sidway and forwarded to Clark, who received and kept it; that it

contained the before-mentioned assumption by Clark and agreement to pay one-

half of the encumbrance, and the interest thereon from August 12, 1872, and one-

half of any further liability which Sidway might be under in consequence of the

provisions of the trust deed, and that the foregoing matters were all consummated

more than a year before this suit was brought.

This suit is founded upon the assumption clause in the deed from Sidway and wife

to Clark. The note of Cleaver remained, when the suit was brought, in the

ownership of Lindgren, and the action was therefore properly brought in the name

of Sidway for the use of Lindgren. The theory put
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before the jury by Clark, and not sustained by their verdict, was that he had no

connection with the purchase of the land; that the moneys which he advanced to

Sidway were merely loans to the latter, and that the deed from Sidway and wife

was only security for such loans.

The transaction between Sidway and Clark of their joint purchase of the land did

not constitute a co-partnership in respect thereto. It was a single special adventure

on joint account, involving the payment in equal proportions of designated sums of

money. It was a mere community of interest in the property, and the agreement to

share the profits and losses on the sale of the land did not create a partnership.

The parties were only tenants in common, and the action at law would lie.  Jordan

v. Soule,  79 Me. 590;  Gwinneth v. Thompson,  9 Pick. 31;  Haven v. Mehlgarten, 

19 Ill. 91;  Fowler v. Fowler,  50 Conn. 256;  Dickinson v. Williams,  11 Cush. 258; 

Fisher v. Kinaston,  18 Vt. 489;  Fanning v. Chadwick,  3 Pick. 420;  Coles v.

Coles,  15 Johns. 159;  Galbreath v. Moore,  2 Watts, 86;  Harding v. Foxcroft,  6

Me. 76.

The defendant has no right to complain of the action of the court in allowing the

plaintiff to remit all of the verdict in excess of $4,000. Probably the court thought

that the verdict embraced items which were not properly allowable under the

declaration. There does not appear to be any ground for holding that the remittitur

was made with a view to avoid the jurisdiction of this Court.

We see no error in the action of the court in regard to the filling up of the amount in

the verdict of the jury, even if the exception thereto can be considered as having

been taken in time.

We have considered all the questions properly raised by the defendant, and all the

alleged errors of which he has any right to complain, and see nothing in the record

which would warrant the awarding by us of a new trial.

Judgment affirmed.
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