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1. The appellant has been convicted by a Presidency Magistrate of an offence
under Section 406 of the Indian Penal Code and sentenced to undergo rigorous
imprisonment for a term of two years. Section 406, under which the appellant was
convicted, relates to criminal breach of trust and criminal breach of trust, as
defined in Section 405, means dishonest misappropriation or conversion by some
one of property entrusted to him or over which he has been given dominion.

2. The facts of the present case are as follows. On the 31st of May last year the
appellant called at Messrs. Boseck & Co., a jeweller in Chowringhee Road, and
represented that he was a relation of the Raja of Naldanga, and stated that he
wanted to buy some jewellery for his daughter's wedding and that he wanted the
goods for approval as his daughter could not come out. According to the
prosecution story the appellant selected some articles of jewellery and signed a
receipt for them in the inspection book and took them away. He subsequently
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returned on the 1st of June brought back two of the articles taken by him on the
31st May of which he did not approve, and selected some further articles of
jewellery which he took away also on approval. On the 4th June the accused came
again to the | shop and took some further Articles 1 which he put on his person. It
subset quently transpired that on the 2nd June, he had sold the articles taken
away by him on the 31st May and the 1st June, as to the articles taken away on
the first June at prices about a third of those at which they were priced by Messrs.
Boseck & Co. Under these circumstances the appellant has been convicted, and it
Is now contended on his behalf that he was wrongfully convicted of criminal breach
of trust under the provisions of Section 406 of the Indian Penal Code and reliance
is placed on the provisions of Section 78 of the Indian Contract Act and illustration
(b) thereto. It is said that when a person is given articles of jewellery, as in the
present case, for approval, nothing being agreed or said as to the terms of
payment, the property in the goods passes to the person entrusted with the goods
whenever he exorcises his approval and elects to take the goods, and it is said
that thereupon the trust ceases and the property becomes the absolute property of
the person to whom the goods have been handed over and reliance is further
placed on two oases that were cited to us in the argument, namely, Ex parte
Wingfield [1879] L.R. 10 Ch. D. 591, and Kirkham v. Attenborrough [1897] 1 Q.B.
201. Both those cases are cited as authorities for the proposition that where
property has been handed over on approval, the property passes to the person to
whom it is entrusted as soon as he has elected to approve of the property, and
that in these circumstances no case of criminal breach of trust arises. As against
this we have been referred by the Deputy Legal Remembrance to the case of
Weiner v. Gill [1906] 2 K.B. 574 which, it is said, closely resembles the facts of this
case. It is necessary under the circumstances to see on what terms the goods
were entrusted or handed Over to the appellant on the 3lst of May and the 1st of
June of the last year. The first prosecution witness, Mr. Ball, who is a partner or
director of Messrs. Boseck & Co., states that he saw the appellant on the 31st
May, and that the arrangement was that the goods approved of were to be paid for
in cash. Mr. Ball states, with regard to the goods taken away on the 1st June that
the appellant stated that he would pay for these goods together with those
previously taken away. In cross-examination he stated that there was no Writing



that the payment was to be in cash, and with regard to the visit on the 1st June, he
states that the cashier was ordered to make out cash bills as the accused was
ready to pay, and he denied that there was any talk of payment by instalments. |
should say that, in the events which have happened, certain small sums were paid
by the accused on account, but | do not think that this really affects the matter.
What one has got to see is what was the arrangement arrived at between the
parties on the 31st May and the 1st June. The evidence of prosecution withess
No. 5, the cashier of Messrs. Boseck & Co., is also material. He stated that on the
4th of June he made out two bi 11s at the request of the appellant and that the
appellant handed him a note for a thousand rupees and asked him to debit 800
rupees to one bill and 200 rupees to the other. It appears that the handing of the
note for one thousand rupees took place after the first visit of the appellant to
Messrs. Boseck & Co.'s shop on the 4th June. On the first occasion he fumbled in
his pockets and pretended that he had left his money behind by mistake, and
asked Messrs. Boseck & Co., to send an assistant with him to his house ostensibly
to fetch the money. Then, as | have already said, when he came back, instead of
paying the whole amount of the bills that were made out, he tendered the note for
a thousand rupees making a request for its division between the two bills in the
manner | have already indicated. The cashier states that he-thereupon took the
two bills to Mr. Ball for his signature and that Mr. Ball said that this was not the
arrangement, the arrangement made on the 1st June being that the goods taken
away on that day were to be paid for in cash on the spot, and that with regard to
the other goods taken on the 31st May, half was to be paid in cash on approval
and the other half subsequently.

3. After reading the evidence and considering the documents, the conclusion |
have come to is that nothing was said about the payment of cash as against the
acceptance of the goods on the 31st May. But | accept, as the learned Magistrate
has done, Mr. Ball's account of what happened on the 1st of June, because | think
that this is borne out by two things which subsequently happened, that is to say,
by the conduct of the accused to which | have already referred on the 4th June,
when he purported to be ready to make a cash payment for the bills of the whole
amount and also the part payment in respect of the other articles, and | think it is
further corroborated by what the accused himself surreptitiously wrote on the



exhibits Nos. 4 and 5. If there had been no arrangement for payment in cash either
on the 31st May or on the 1st June there would have been no need to write as the
accused did on exhibit 4 'payment of Rs. 200 a month," and further to write
'Instalment payments' on exhibit 5. Under these circumstances it seems to me that
the arrangement of the 1st June was that the property in the goods was only to
pass if the appellant exercised his option to take the goods and paid cash in
respect of the goods, that is to say a payment in full in respect of the goods taken
on the 1st June, and a payment as to half the amount in cash for the goods which
he took on the 31st May. In this view of the case the trust continued until the
option to take the goods was exercised and the cash payment was made and the
property in the goods did not pass from Messrs. Boseek & Co. to the accused until
| both these conditions were fulfilled. This being so, we think that the offence under
|S. 406, of which the accused was convicted, has been established, and that the
only course open to us is to dismiss the appeal. We, however, under the
circumstances of the case, reduce the sentence to 18 months.

4. With regard to the two applications made by the purchasers for the return to
them of the goods which they have purchased from the accused, the only course
open to us is to dismiss these applications, having regard to our finding in the
appeal that the property in the goods remained in Messrs. Boseek & Co., and has
never passed to the accused. This being so, the accused could give no title to the
purchasers and the two applications are accordingly dismissed.

Panton, J.

5. 1 agree.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com



