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If the trustee in a deed of trust in the nature of a mortgage acts in good faith in

foreclosing it and obtains a decree of foreclosure and sale, whatever binds the

trustee in the proceedings which are begun and carried on to enforce the trust

binds the  cestuis que trust  as if they were actual parties to the suit.

If, in a suit in equity by the trustee in a deed of trust in the nature of a mortgage to

foreclose the mortgage, the decree or the sale is obtained in fraud of the rights of

the  cestuis que trust,  their remedy is a direct proceeding to set aside the sale or

the decree and proceed anew with another foreclosure, and not an attempt to re-

foreclose what had been fully foreclosed before, under a decree which remains in

force.

On the facts alleged in the complainant's bill and set forth in the opinion of the

court: Held, that the complainant is not entitled to the relies prayed for in his bill,

and that the decree of foreclosure obtained by the corporation trustee, under the

mortgage of which he is a  cestui que trust,  binds him
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This is a suit in equity brought by Morris Richter, the appellant, and the case made

by the bill and its exhibits is in substance this:

In 1864, the Portage Lake and Lake Superior Ship Canal Company was organized

as a corporation under the laws of Michigan to build a ship canal from the most

westerly point of Portage Lake through a neck of land called "The Portage," to

Lake Superior. In 1865 and 1866, Congress made two grants of land to the State

of Michigan of 200,000 acres each to aid in this work, and both these grants were

transferred by the state to the canal company. The company afterwards executed

three mortgages on the lands so granted, to secure bonds amounting in all to

$2,000,000.

On the 3d of March, 1863, Congress granted the state other lands, containing in

the aggregate 220,000 acres and upward, to aid in building a military road, called

in the pleadings a "wagon road," from Fort Wilkinson, Copper Harbor, Michigan, to



Fort Howard, Green Bay, Wisconsin. By the terms of this grant, thirty sections

could be sold at once, and thereafter thirty sections as each ten miles of road was

completed. If the road was not completed in five years, no further sales could be

made, and the unsold lands were to revert to the United States. 12 Stat. 798, c.

104, 3. On the 6th of May, 1870, this time was extended until January 1, 1872. 16

Stat. 121, c. 93.

In 1868, Francis W. Anthony contracted with the state to build the road, and in

consideration thereof was to receive "all the benefits, emoluments rights, and

interests arising from" the land grant. He was to have at once the first thirty

sections authorized to be sold, and as any continuous ten miles (afterwards

changed to two miles) was completed he was "entitled to apply for and receive a

certificate for the number of sections granted to aid in the construction" thereof. In

August, 1870, thirty miles of the road had been completed, and 47,958.85 acres of

land were conveyed to him therefor in fee.

In November, 1870, as is alleged in the bill, about eighty miles of the road had

been completed, and 153,000 acres of land earned, including that which had been

patented, but
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Anthony had exhausted his financial resources and credit, and was in debt to the

amount of $30,000. Being in this condition he went to New York to get money.

While there, as is alleged, he entered into a verbal arrangement with the

stockholders and directors of the canal company to raise the necessary funds to

complete both the canal and the road, by which he was to transfer to Perez J.

Avery, Alfred Wild, J. Edwin Conant, and William L. Avery all his rights under the

road contract, including the 47,958.85 acres patented lands; the canal company

was to change its name to the Lake Superior Ship Canal, Railroad and Iron

Company; the directors of the canal company, as individuals, were to subscribe

$2,000,000 to its capital stock, and pay their subscription by their warranty deed of

200,000 acres of the road lands, and thereupon the canal company was to issue

bonds to the amount of $3,500,000, secured by a mortgage to the Union Trust



Company of New York, "to raise money for the Portage Lake Canal enterprise,

and for the wagon road enterprise."

On the 25th of April, 1871, Anthony entered into a contract with Perez J. Avery,

Alfred Wild, J. Edwin Conant, and William L. Avery, by which he agreed to sell to

them, and they agreed to buy from him, all the wagon road lands at seventy-five

cents an acre, to be paid for as follows:

"Thirty-six thousand ($36,000) dollars within thirty days from this date."

"Eighth thousand ($8,000) dollars by the fifth day of June."

"Eight thousand (8,000) dollars by the fifth day of July."

"Eight thousand ($8,000) dollars by the fifth day of August."

"Eight thousand ($8,000) dollars by the fifth day of September."

"Eight thousand ($8,000) dollars by the fifth day of October."

"Eight thousand ($8,000) dollars by the fifth day of November, all in the year 1871,

and the balance in three payments -- one of one-quarter of the whole amount in

six months from November 1, 1871, and one of like amount, payable on the first of

November, 1872, and the other of one-half the whole amount, payable on the first

day of November, 1873; the last three payments to be secured by the joint and

several notes of
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the parties of the second part, with the bonds of the Lake Superior Ship Canal,

Railroad and Iron Company at sixty percent, assigned as collateral to said notes."

The contract of Anthony for building the road was transferred by him to the

purchasers, "with all the rights, privileges, powers, and claims arising from the

same," and he agreed to convey all the lands for which he then held patents as

soon as the $36,000 were paid. The lands which had been earned, and not

patented, amounting, with those patented, to 150,000 acres, "more or less," were



to be conveyed as soon as title should be obtained, and Anthony was to go on and

complete the road, and convey the remainder of the lands as fast as they were

earned, and he got title thereto. Upon the execution of a deed for the lands which

had already been earned but not then patented, the purchasers were to assign to

Anthony, as security for the six monthly payments of $8,000 each, $72,000 at par,

of the bonds of the canal company, he agreeing to surrender $12,000 of them as

each monthly payment of $8,000 was made. Upon the conveyance of the lands

which had not then been earned, but which were to be earned by the completion

of the road, the purchasers were to execute notes for the price, in accordance with

the terms of their agreements, and secure them with the bonds of the canal

company at 60 percent on the face value of such bonds.

On the first of May, 1871, Perez J. Avery, Alfred Wild, and J. Edwin Conant, three

out of the four purchasers of the lands from Anthony under this contract, executed

a deed to the canal company in which, after reciting that they were the owners in

fee of 220,000 acres of land granted to the State of Michigan to build the road, and

had subscribed for five hundred shares of the capital stock of the company, to be

paid for by a conveyance of 200,000 acres of such land, they did, in consideration

of the stock, convey to the company in fee simple, with full covenants of warranty,

"all and singular those two hundred and twenty thousand acres of land, being the

same granted by act of Congress of the United States entitled"

"An act granting lands to the states of Michigan and Wisconsin to aid in the

construction of a military road from Fort
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Wilkinson, Copper Harbor, Keweenaw County, in the State of Michigan, to Fort

Howard, Green Bay, in the State of Wisconsin,"

"approved March 3, 1863, which said lands are fully described and designated on

the maps and record books of the office of the register of the land office at

Marquette, Michigan, and to which records and maps reference is hereby made for

a fuller and more perfect description of said lands, saving and reserving from the



operation of this deed twenty thousand acres of land, to be selected by taking the

sections reserved in their order as they come, commencing at the Wisconsin state

line, and taking the sections on both sides of said road far enough north to get

twenty thousand acres of land."

On the same day that this deed was delivered, the company executed to the Union

Trust Company of New York a deed of trust covering the two land grants to the

canal company,

"and also two hundred thousand acres of land situate, lying, and being in said

State of Michigan, subscribed to the capital stock of the party of the first part, and

fully and particularly described in a full covenant deed made by Perez J. Avery,

Alfred Wild, and J. Edwin Conant, and their wives, dated on the first day of May,

A.D. 1871, conveying said last-mentioned two hundred thousand acres of land"

to secure a proposed issue of bonds to the amount of $3,500,000. Of this amount

of bonds, $1,300,000 were issued by the trustee to the directors of the canal

company with the usual certificate of security thereon. The bill then alleges that the

directors of the canal company and Anthony, upon the faith and credit of these

bonds, raised in open market $36,000 in money, which was paid over to Anthony

on his contract for the sale of the lands, and afterwards $16,000 more, which was

used in the same way. The remainder of the $1,300,000

"were sold or pledged in the open market of New York and elsewhere, and money

raised thereupon and applied to the use and benefit of said Lake Superior Ship

Canal, Railroad and Iron Company."

On the 25th of May, 1872, a bill was filed against the canal company for the

foreclosure of its mortgage on the lands embraced in the first congressional grant,

and on the 3d of July, 1872, for the foreclosure of that on the lands in the second
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grant. On the 5th of July, 1872, another bill was filed for the foreclosure of the third

mortgage executed by the company, which covered all the lands in both grants.



Then, on the 19th of June, 1875, the Union Trust Company filed its bill to foreclose

the mortgage which was executed to that company May 1, 1871, and covered both

the land grants and the 200,000 acres embraced in the conveyance of Avery,

Wild, and Conant. The same solicitor appeared for the plaintiff in each of the

several foreclosure suits. On the 27th of August, 1872, the canal company was

declared a bankrupt, and thereafter George Jerome and Fernando C. Beaman, its

assignees, became parties to the litigation.

In the bill filed by the Union Trust Company for the foreclosure of its mortgage, the

issue of the $1,300,000 of bonds was set out, and the following allegations made

in respect to the "wagon road lands," so called:

"That of the 200,000 acres mortgaged to the complainant, in addition to said

400,000 acre land grants, it is claimed that said company has no title, save to

47,958.85 acres, and that the title to the remainder has been patented to other

parties. Complainant annexes hereto a list of said last-named lands, to-wit, of said

47,958.85 acres, marked 'Exhibit C.' Complainant is informed and believes that

said lands are worth about $3.00 per acre, or about $150,000; that said lands are

known as the 'wagon road lands,' and were acquired from the State of Michigan by

one Francis W. Anthony, and were conveyed to said bankrupt company

mortgagee. Exhibit C is a copy of the list on file in the office of the secretary of

State of Michigan, being certificate of purchase No. 1 of military road land under

Act No. 20 of the Laws of 1864, approved February 4th. That March 4, 1873,

Henry S. Wells, a bondholder, secured by complainant's said mortgage, filed his

bill in this Court, impleading, among others, said Francis W Anthony, said

assignees, and this complainant, and sought by said bill to subject the said 'wagon

road lands,' other than said 47,958.85 acres, to the lien of complainant's

mortgage, and to prevent their conveyance by the state to third parties, and

afterwards such proceedings were had that the relief sought was denied.
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That in article ten of a cross-bill, filed by said assignees in this court September

13, 1873, said assignees state that certain stockholders of said bankrupt had



contracted to buy lands to the amount of 200,000 acres, parcel of a larger amount

granted by the State of Michigan for the construction of a military wagon road, and,

assuming to be owners, had conveyed the same to the said bankrupt; that said

grantors had acquired title to only about 49,000 acres, and only about that amount

became vested in said bankrupt, and that the residue had been patented by the

State of Michigan to other parties, and lost to said corporation, and that said

assignees made the same statement substantially in their answer to a bill by this

complainant to foreclose said mortgage in the said district court, which bill was

discontinued."

The prayer, so far as it related to the road lands, was

"that said 47,958.85 acres of land known as 'wagon road lands' may also be sold,

and that all the estate, right, title, and interest of the defendants in the rest and

residue of said 200,000 acres of wagon road lands may be sold,"

and the proceeds applied to the payment of the outstanding bonds. The decree,

which was entered March 13, 1877, established the lien of the Union Trust

Company mortgage on the 47,958.85 acres of wagon road lands to which the

canal company had title, and as to the rest found as follows:

"That the title to the remainder of said wagon road lands passed from the State of

Michigan to third parties, so that, as to the same, the said Union Trust mortgage

covers only a possible equity, which equity in the residue of said 200,000 acres of

wagon road lands is also a security for said 1,300 bounds."

It was then ordered, among other things, that "the equity of redemption or other

right or interest of said mortgagor corporation in the residue of said wagon road

lands" be sold with the other mortgaged property, including the 47,958.85 acres, to

pay the bonds.

Under this decree, the mortgaged property was sold in June or July of 1877 to

Albon P. Man and Nathaniel Wilson, and this sale confirmed in due course of

practice. Soon afterwards, Man and Wilson released to James C. Ayer, then in life

but since deceased, the right to or equity of redemption in all the
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200,000 acres of wagon lands which had not been actually conveyed to Anthony,

and by him to the purchasers from him, and by them to the canal company.

The present bill was filed on the 12th of July, 1882, by Morris Richter, as "the

holder, as purchaser in good faith," of 230 of the 1,300 bonds secured by the

Union Trust Company mortgage, against the Union Trust Company, the assignees

in bankruptcy of the canal company, and the widow, heirs, devisees, and trustees

under the will of Ayer, then deceased. Richter had received on each of his bonds

from the master the sum of nine dollars as his share of the proceeds of the Union

Trust Company foreclosure. No other payment of principal or interest had ever

been made. The bill charges in substance that Theodore M. Davis, receiver of the

Ocean National Bank, being the holder of 910 of the various issues of the bonds of

the canal company as security for a debt of the company to the bank of about fifty

percent of the face of the bonds, J. Boorman Johnston and Co., holding 200 of

one of the issues of bonds as security for a debt of the company of about eighty

percent of the amount of the bonds, and James C. Ayer and Co., of which James

C. Ayer was the principal proprietor, holding 760 of the various issues of bonds as

security for a debt of the company of about fifty percent of the amount of the

bonds, formed a syndicate at the instance of Davis, and

"agreed to pool their bonds and debts aforesaid for the common interest of said

syndicate, and to run down the value of said bonds upon the market, and to wreck

the enterprise aforesaid."

By the fraud and connivance of the members of this syndicate, as is alleged, "the

legal title to the whole of said pledged bonds was procured," before May 27, 1872,

"at a mere fraction of their face value." This being done, the syndicate, on the 27th

of May, 1872, caused proceedings to be commenced for the foreclosure of the first

of the land grant mortgages, and on the 3d of July, 1872, similar proceedings for

the foreclosure of the second of that class of mortgages, and on the 5th of the

same month for the third. The bill then alleges that before these suits were begun

the directors of the canal company had proceeded so far with
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negotiations for raising money for their enterprise that

"a successful conclusion was assured on a basis of satisfactory title of said

600,000 acres of land being found in said . . . canal company, and on the value of

said property being verified as represented by report of agents for that purpose,

who had been delegated by foreign capitalists to investigate to that end, of which

promised success the said syndicate having been advised, they, the said

members of said syndicate, set themselves about thwarting the success of said

negotiations, and accomplished their purpose"

by buying over Anthony from his allegiance to the canal company under his

contract with the Averys, Wild, and Conant, furnishing the money necessary to

complete the wagon road contract, and getting the title to the unpatented lands in

Ayer. This scheme was accomplished, and lands, amounting in the aggregate to

something more than 173,000 acres, were conveyed to Ayer -- 153,000 acres in

1873, and the remainder in 1875. To induce Anthony to come into the scheme, he

was paid a bonus of $20,000 by Ayer, and furnished the money necessary to

complete his contract for building the road. The date of this transaction does not

appear, except, generally, that it was in 1872. This, as is alleged, prevented the

canal company from raising money, and the syndicate, with the intent to secure to

Ayer the title to the "residue of said wagon road lands,"

"enlisted the said Union Trust Company of New York in their designs, and

procured the said Union Trust Company . . . to allow . . . Alfred Russell, the

solicitor of the said syndicate, upon the retainer of said syndicate, to foreclose the

said Union Trust mortgage in the interest of said syndicate, but with the

understanding that such foreclosure should be conducted . . . for the protection of

the aforesaid legal title to the said residue of said wagon road lands in the said

James C. Ayer, as far as practicable and possible under the decree to be obtained

therein."



The bill then alleged in substance that the suit for foreclosure was began and

carried on for this purpose, among others, and that Ayer got the mortgage title to

the residue of the lands under the decree in that way and pursuant to that

understanding.
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And finally it was alleged that the decree rendered in the cases under which the

title was got

"was not in fact an adjudication of the said court upon consideration of the

pleadings and proofs in the said several causes, which, as appears by said

decree, were heard and decided together, but was in fact a decree drawn by the

said Alfred Russell, solicitor of the syndicate aforesaid, and submitted to by

compulsion by those representing collateral interests therein, and assented to by

Union Trust Company of New York aforesaid, in collusion with the syndicate

aforesaid through their solicitor aforesaid, and by the said George Jerome and

Fernando C. Beaman, assignees in bankruptcy of said ship canal company

aforesaid, through ignorance of the rights and equities of the said last-mentioned

corporation against the legal title of the said James C. Ayer to the said residue of

the said wagon road lands beyond the 47,000 and odd acres which were actually

sold under said decree, and said Jerome and Beaman were actually misled as to

the lien of the said Union Trust mortgage upon said residue of said wagon road

lands by the collusion, neglect, and failure of the said Union Trust Company, in its

foreclosure bill aforesaid, to make said James C. Ayer a party defendant, charging

the legal title to said lands in his hands with a trust for the payment of said

mortgage, and by the collusive concession in said foreclosure bill that the title to

said residue of said wagon road lands had been lost to the said ship canal

company, and taken out from under the lien of said mortgage by reason of a grant

thereof to third parties by the State of Michigan, whereby the lien of said mortgage

had been lost, and hence the said Jerome and Beaman, seeing no interest which

they could conserve by opposing said decree as drawn and insisted on by said

Russell, consented to said decree as proposed by said Russell, and said decree

was entered accordingly by consent as aforesaid, and so it was represented to the



judge, who allowed the same to be entered without opposition or argument or

consideration, and it was signed accordingly."

The prayer of the bill is

"that your orator may be allowed by this Court to have the benefit of said decree

herein set forth as Schedule D hereto, in behalf of your orator, and any other
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holders of said 1,300 bonds secured by the said mortgage to the said Union Trust

Company of New York, who are  bona fide  holders of said bonds in said decree

mentioned, and that in behalf of your orator and said bondholders, the said residue

of 200,000 acres of wagon road lands so deeded to said Jas. C. Ayer in his

lifetime, as heretofore stated, may be by the decree of this Court charged in the

hands of said widow and heirs, or of said trustees, with a trust for the payment of

the unpaid portion of said 1,300 bonds and interest thereon, and that the said

residue of said land be sold under the decree and direction of this Court to pay the

moneys remaining due upon said unpaid bonds, or so much thereof as shall be

necessary to that end, subject, however, to the lien of the said widow and heirs, or

of said trustees under the will of the said James C. Ayer, for all money advanced

by said James C. Ayer in completion of said wagon road land contract, as the

same shall be ascertained upon an accounting of the same, with interest, as the

same shall appear upon an accounting thereof."

The Union Trust Company failed to appear, and as to it the bill was taken  pro

confesso.  The other defendants demurred to the bill, and upon hearing the

demurrer was sustained and the bill dismissed. From a decree to that effect this

appeal was taken.
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MR. CHIEF JUSTICE WAITE delivered the opinion of the Court.



We are unable to find any authority for granting the relief which is sought in this

case. The bill was not filed to set aside the decree in the suit brought by the Union

Trust Company to foreclose its mortgage. On the contrary, the complainant asks in

express terms to have the benefit of that decree so that, as we suppose, he may

keep the money he has got as his share of the proceeds of the sale under it.

Neither is it sought to hold the Union Trust Company accountable for its alleged

misconduct and breach of faith in the proceedings for the foreclosure
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of the mortgage. Nor is the suit brought to obtain a specific performance of the

contract between Anthony and the Averys, Wild, and Conant, nor to recover back

the money paid by the canal company on that contract over and above what was

necessary to pay for the lands which had been patented to Anthony, and which

were actually sold under the Union Trust Company decree for the benefit of the

complainant and the other bondholders.

But it is, if we understand it correctly, a suit to charge the wagon road lands, now

in the hands of the legal representatives of Ayer, with a trust in favor of

bondholders as security for the amount due them respectively, subject only to a

lien for the moneys actually advanced to enable Anthony to complete his contract

for building the road, and thus become entitled to patents.

There can be no doubt but the mortgage by the canal company conveyed to the

Union Trust Company, as trustee for the bondholders, all the interest in the lands

which was conveyed to the canal company by the warranty deed of Perez J.

Avery, Wild, and Conant; but that was no more than the interest which those

grantors acquired by the contract with Anthony. As their deed was with covenants

of warranty, any title which they afterwards acquired under the Anthony contract

would inure to the benefit of the bondholders through the trust company as their

trustee, holding for their benefit, and as their representative. All the rights the

bondholders have or ever had in the mortgage, legal or equitable, they got through

the trust company, to which the conveyance was made for their security. As

bondholders claiming under the mortgage, they can have no interest in the



security except that which the trustee holds and represents. If the trustee acts in

good faith, whatever binds it in any legal proceedings it begins and carries on to

enforce the trust, to which they are not actual parties, binds them.  Kerrison v.

Stewart,  93 U. S. 155  ,  93 U. S. 160  ;  Corcoran v. Chesapeake &c.; Canal Co., 

94 U. S. 741  ,  94 U. S. 745  ;  Shaw v. Railroad Co.,  100 U. S. 605  ,  100 U. S.

611  . Whatever forecloses the trustee, in the absence of fraud or bad faith,

forecloses them. This is the undoubted rule.
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Here, the trust company began its suit for the foreclosure of its mortgage, and has

sold under the decree in that suit all the interests, legal and equitable, which it held

in the land as trustee for the bondholders, and distributed the proceeds, the

complainant receiving his share without complaint and without objection. All the

rights which the trust company, as trustee, had in the lands at the time of the

mortgage passed to the purchaser at the sale. That sale, it is conceded, binds the

trust company as trustee, and therefore it binds the complainant as a bondholder.

If the decree or the sale under it was in fraud of the rights of the bondholders, their

remedy is by a direct proceeding to set aside the sale or the decree, and to

proceed anew with another foreclosure of the mortgage, and not to undertake to

re-foreclose what had been fully foreclosed before under a decree which remains

in force.

But it is said that the original foreclosure was of no effect because neither Anthony

nor Ayer was a party to the suit, and the rights of the trust company and its

beneficiaries under the mortgage were neither set forth with certainty in the bill nor

found in the decree. No relief was sought either against Anthony or Ayer. The sole

purpose of the bill was to sell the interest of the mortgagee in the lands, whatever

that interest might be. To a suit for that purpose, neither Anthony nor Ayer was a

necessary party, because it was not important to them who held the rights that

were to be sold, and such a sale would not affect them. The canal company, or its

assignees in bankruptcy, were parties to the suit, and instead of objecting, as they

might, to a sale of the property without a more specific adjudication as to what was
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to be sold, consented to it. The bondholders were represented in the suit by their

trustee, and are bound by the decree so long as it stands unreversed, and is not

set aside or vacated.

The argument of counsel for the appellants seems to proceed on the ground that

there are two equities growing out of the mortgage to the trust company, which

may be dealt with in two separate suits, as they are separate and distinct in their

character. One he calls the mortgagor's equity, consisting of the rights of the canal

company in the lands growing out of
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the contract by Anthony for their sale to the Averys, Wild, and Conant. This equity,

if we understand counsel correctly, it is conceded was sold under the proceedings

for foreclosure, and now belongs to the purchaser. The other he denominates the

"bondholders' equity," and it arises out of the purchase by Ayer from Anthony of

his rights under the contract with the State of Michigan for building the wagon road

when he (Ayer) had knowledge of the former contract under which the canal

company could have perfected its title to the unpatented lands included in the

mortgage, if he had not interfered. Under this equity counsel say they now seek to

recover for the bondholders "only the profits which Ayer made by stepping into

Anthony's shoes in the premises."

We are unable to see how these two equities, if there are two, can be separated in

the way contemplated. They both grow out of the canal company's rights under the

contract between Anthony and the Averys, Wild, and Conant. If the canal company

could not recover from Ayer, neither the bond holders nor their trustee in the

mortgage can. The title upon which their right of recovery rests, if such a right ever

existed at all, was in the trust company, as the trustee of their security at the time

the original foreclosure was had, and it was part of the mortgagor's equity which

was sold. It was then what this bill seeks to make it now, part of the security of the

bondholders under the trust company mortgage, and, being such, it passed with

the rest to the purchaser at that sale.



Something is also said in the argument about the equitable claims of the

bondholders upon Ayer as the successor of Anthony, growing out of the false

representations made to them as to the title of the lands covered by the mortgage

when they paid the money and took their bonds; but all such claims come from the

mortgage, as to which, in all proceedings for foreclosure, they are represented by

their trustee when its interests are not in conflict with theirs. All the equities now

asserted were proper subjects for adjudication in the former suit, if they existed.

They formed part and parcel of the security which was then enforced, and, not

being excepted from the sale, passed by it.
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This makes it unnecessary to consider whether there was such fraud on the part of

Anthony as to charge the lands in the hands of Ayer, even if the trust company

were now proceeding against him under the mortgage.

The decree is

Affirmed.
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