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1. This is an appeal from a judgment of the Recorder of Rangoon, and for the

purpose of what I have to say, the simplest way is for me to read the plaint, which

is a very short one. The plaint states that 'the plaintiff was, on the 27th day of

March 1891, in possession of a piece of land known as Extra Suburban allotment,

3rd class, No. 455, Kokine Circle, Hmawbi Township, Hanthawaddy district.

2. The defendant, on the said 27th day of March 1891, and while the plaintiff was

in possession as aforesaid, broke into and entered upon the said land,

accompanied by certain servants, and cut and took and carried away a quantity of

grass growing upon the said 'land' and the plaintiff claims, first, Rs. 500 damages

for the wrong complained of, and for the costs of the suit; and 2nd, an injunction

restraining the defendant from any repetition of the acts referred to.
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2. Upon the plaint being filed the defendant took various objections. The first

objection which he took was that the land was outside the limits of the Rangoon

Municipality, and that therefore the Recorder of Rangoon had no jurisdiction to try

the suit; and he also took objections on the merits.

3. The learned Recorder, who tried the cause, came to the conclusion that he had

authority to try the cause by virtue of the proviso to Section 16 of the Code of Civil

Procedure, and that the plaintiff was right on the merits, and he gave the plaintiff a

decree for Rs. 500 damages, that being the amount which the plaintiff himself

claimed, and he gave the plaintiff an injunction. From that decree the defendant

has appealed, and both points have been argued before us.

4. We think that the Recorder of Rangoon had no jurisdiction to try the suit at all,

and that being the case, it would be improper for us to express any opinion as to

the merits, inasmuch as we have no more jurisdiction to do so than the Recorder

had.

5. It is admitted, in fact it is part of the case of both parties, that the land in respect

of which the trespass mentioned in the plaint is said to have been committed lies

outside the limits of the Municipality of Rangoon and outside the civil jurisdiction of

the Recorder of Rangoon; and it has not been contended, and it cannot be

contended, that the Recorder had any jurisdiction to try this suit unless it comes

within the proviso upon which he relies.

6. The proviso is a proviso to Section 16, and the portion of the section which

applies to this suit is as follows: 'Subject to the pecuniary or other limitations

prescribed by any law, suits for the determination of any right to or interest in

immoveable property or for compensation for wrong to immoveable property, shall

be instituted in the Court within the local limits of whose jurisdiction the property is

situate.' The plaint which I have just read is a plaint for compensation for wrong to

immoveable property, with an added claim for an injunction to restrain the

defendant from continuing the wrong, and it is clear that unless it is within the

proviso it is within the intention of the section, which says that such a suit, that is to

say, a suit for compensation for wrong done to immoveable property, shall be

instituted in the Court within the local limits of whose jurisdiction the property is



situate. The proviso is, 'provided that suits to obtain relief respecting, or

compensation for wrong to, immoveable property held by or on behalf of the

defendant may, when the relief sought can be entirely obtained through his

personal obedience, be instituted either in the Court within the local limits of whose

jurisdiction the property is situate, or within the local limits of whose jurisdiction he

actually and voluntarily resides, or carries on business, or personally works for

gain.' Now, it is not disputed that the defendant does reside within the local limits

of the Recorder's Court, and the view which the learned Recorder has taken is

that, that being so, he has jurisdiction to try this particular suit against this

particular defendant.

7. Let us look at the proviso and the plaint. The plaint, as I said just now, is for

damages for a trespass, said to have been committed on the 28th March 1891,

upon land which is said, in the plaint, to be in the possession of the plaintiff, and

the question is, can it come within the meaning of the proviso? The proviso relates

to immoveable property held by or on behalf of the defendant, and it cannot be

contended, it seems to us, that when the plaintiff, for the purpose of obtaining

damages for the purpose of founding his action, alleges that the property is in his

possession and has been trespassed upon by the defendant, he is at liberty to

say, for the purpose of bringing it within this proviso, that it is held by the

defendant. Therefore we think that it cannot come within the proviso, it being land

not held by the defendant, according to the plaintiff's own case.

8. But in addition to that we do not think that a claim for damage to land can be

said to be a claim which can be entirely obtained through the personal obedience

of the defendant, even though it may be joined with a claim for an injunction.

9. For these reasons we think that this was not within the proviso of Section 16,

and that the Recorder of Rangoon had no jurisdiction to entertain this suit, and that

as this objection was taken at the trial, this appeal must be allowed and the suit

dismissed with costs in both Courts.
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