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1. The petitioner, Ead Ali, is the son of one Ashmatulla, deceased, against whom
an order under Section 488 of the Criminal Procedure Code had been passed in
favour of Lal Bibi opposite party, who claimed to be the wife of Ashmatulla by a
nika marriage. She had claimed against him maintenance for herself and two
children, and the order of the Magistrate passed under Section 488 was that she
should be given a maintenance of Rs. 15 per month by Ashmatulla. For a time the
amount of maintenance was paid, but towards the latter part of the life of
Ashmatulla, that is to say, for a few months before his Heath, the maintenance
allowed fell into arrears, and on his death the complainant, Lal Bibi, applied to the
Magistrate for enforcing the order of maintenance in respect of the arrears under
Section 488, Clause (3), by issuing a warrant 'for levying the amount due in the
manner provided for levying fines under the Code. The Magistrate and issued
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such a warrant and attached some paddy said to belong to the estate of the
deceased, whereupon Ead Ali, the petitioner, filed his objection; and after an
enquiry in the presence of Bad Ali, the Magistrate arrived at the conclusion that the
attached paddy did, as a matter of fact, belong to the estate of the deceased, and
thereafter disallowed the claim of the petitioner and directed that the amount due
be recovered out of the attached paddy. This order of the Magistrate has been
guestioned by the petitioner in this Court, and a Rule was issued on'the District
Magistrate and the opposite party to show cause why the order should not be set
aside on the ground that the Magistrate had erred in law in not holding that now
that Ashmatulla was dead the order for maintenance could not be executed.

2. The only point that we have got to consider in this case is whether by reason of
the death of Ashmatulla the claim to arrears of maintenance is any more
enforceable.

3. In order that a warrant may be issued under Section 488, Sub-section (3) for
levying the amount due, it must be found that there had been a wilful neglect to
comply with the order, and to enable a Magistrate to find that there had been a
wilful neglect, evidence has to be taken under Sub-section (6) of Section 488; and
that sub-section says that 'all evidence under the Chapter XXXVI shall be taken in
the presence of the husband or the father, as the case may be, or when his
personal attendance is dispensed with in the presence of his pleader, and shall be
recorded in the manner prescribed in the case of summons cases.' From the
language of the sub-section, it is quite clear that in the mind of the Legislature the
instance of a deceased person, against whose estate arrears of maintenance may
be claimed, was never present. That of course is merely a surmise that we
express, and we cannot say anything more; but the law as it stands is quite explicit
in regard to the necessity for the presence of the party against whom evidence is
being taken, and it has been pointed out by the learned vakil, who has appeared in
support of the Rule, that the man against whom the order was passed being dead,
there is no claim that can be now enforceable under section -188 of the Code
against the estate of the deceased.



4. We are disposed to accept the view that has been pressed upon us by the

learned vakil. We, therefore, make this Rule absolute and set aside the order
passed by the Magistrate.
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