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1.	 There	 is	 some	 confusion,	 but	 it	 hardly	 matters,	 whereas	 Vijay	 Bhandari	 PW-5	 (father	 of	 deceased	 Vikas
Bhandari)	deposed	that	when	he	could	not	locate	his	son	Vikas	till	it	became	dark	on	13.11.2000	he	lodged	a
missing	 person?s	 complaint	 by	 ringing	 up	 the	 police	 control	 room;	 HC	 Veer	 Singh	 PW-6	 deposed	 that	 on
14.11.2000	Vijay	Bhandari	 came	 to	PS	Anand	Vihar	at	10:30	AM	and	got	 recorded	his	statement	which	was
straight	away	 reduced	 into	a	First	 Information	Report	Ex.PW-5/S.	The	 fact	of	 the	matter	 remains	 that	Vikas
Bhandari	 left	his	house	at	around	4:30	PM	for	 taking	 tuitions	and	never	 returned	home.	On	15.11.2000	his
dead	body	was	found	in	District	Ghaziabad	UP.

2.	It	is	the	case	of	the	prosecution	that	the	appellants	and	their	co-conspirator	Romil	Sharma,	who	has	turned
approver	and	has	earned	a	pardon,	conspired	to	kidnap	Vikas	Bhandari	and	extract	ransom	from	his	father	to
release	Vikas,	who	was	known	to	appellant	Rajneesh	since	Rajneesh	had	in	the	past	taken	private	tuitions	for
Vikas.	In	furtherance	of	their	conspiracy	the	four	kidnapped	Vikas	from	outside	Sai	Baba	Mandir,	Savita	Vihar
and	 took	 him	 to	 A-157,	 Sector-I,	 Vaishali,	 Ghaziabad	 which	 was	 taken	 on	 rent	 by	 Rajneesh.	 The	 plan	 went
haywire	since	Vikas,	who	was	drugged	after	he	was	kidnapped	could	not	be	properly	re-	sedated	and	lest	his
cries	 of	 distress	 summon	 people	 in	 the	 neighbourhood	 for	 rescue,	 the	 appellants	 and	 Romil	 Sharma
strangulated	to	death	their	victim	i.e.	Vikas.	To	dispose	of	the	body	they	borrowed	a	Maruti	Car	No.	DVD	6717
from	Vinesh	Kumar	PW-2	and	after	wrapping	the	body	in	a	holdole	(bisterband)	threw	the	body	at	an	isolated
spot	in	front	of	Pahar	Pur	Factory,	Maharajpur	Industrial	Area	within	jurisdiction	of	PS	Link	Road	Ghaziabad.

3.	 Thus,	 charge	 framed	 against	 the	 appellants	 and	 co-accused	 Romil	 Sharma,	 who	 by	 the	 date	 when	 the
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charge	was	framed	i.e.	on	28.5.2001	had	not	turned	an	approver,	was	of	entering	into	a	conspiracy	to	kidnap
for	 ransom	 Vikas	 Bhandari;	 to	 murder	 Vikas	 Bhandari	 and	 destroy/conceal	 evidence	 of	 the	 crime	 i.e.	 the
offences	punishable	under	Section	120B/364/302/201	IPC.

4.	 No	 demand	 for	 ransom	 being	 made	 appears	 to	 be	 the	 reason	 why	 charge	 framed	 was	 for	 the	 offence
punishable	under	Section	364	IPC	and	not	Section	364A	IPC.

5.	Since	much	turns	on	the	credibility	of	how	the	 investigating	officer	claims	to	have	cracked	the	offence,	 it
would	be	useful	to	have	a	look	as	to	how	the	investigating	officer	claims	to	have	investigated	the	offence	and
achieved	a	break	through.

6.	Three	police	officers	have	investigated	the	crime.	Firstly,	SI	Prakash	Singh	PW-12	investigated	the	crime	till
15.11.2000	when	dead	body	of	Vikas	was	 found.	From	15.11.2000	till	18.11.2000	 Insp.	Sarabjit	Singh	PW-15
conducted	 the	 investigation	 and	 taking	 over	 the	 investigation	 on	 19.11.2000	 till	 charge-sheet	 was	 filed,
Insp.Ramesh	Kumar	PW-16	was	incharge	of	the	investigation.

7.	The	FIR	was	registered	at	around	10:30	AM	on	14.11.2000	and	as	deposed	to	by	SI	Prakash	Singh	PW-12	the
investigation	was	entrusted	to	him	and	since	he	was	told	that	Vikas	had	gone	to	House	No.	A-98,	Yojna	Vihar
for	taking	tuitions	he	went	there	and	met	Sudha	Bhatnagar	who	used	to	teach	Sanskrit	to	Vikas.	She	told	him
that	on	13.11.2000	Vikas	had	left	at	5:30	PM	for	taking	tuition	in	English	and	Science	(should	read	only	Science
since	father	of	Vikas	has	clearly	stated	that	his	son	used	to	take	tuition	 in	Sanskrit	and	Science.	He	has	not
deposed	that	his	son	used	to	take	tuition	in	English)	at	A-41,	Yojna	Vihar,	at	which	house	he	found	nobody.	He
along	with	Const.Pramod	searched	for	Vikas	and	could	not	locate	him.	He	informed	the	PCR	giving	particulars
of	Vikas	and	at	4:30	PM,	Vijay	Bhandari,	father	of	Vikas	came	to	the	police	station	with	Ashwani	Kumar	PW-3
who	told	him	that	on	13.11.2000	at	about	5:45	PM	he	saw	Vikas	on	a	two-wheeler	with	his	tutor	Rajneesh	near
Sai	Baba	Temple,	Savita	Vihar	and	that	Romil	Sharma	as	also	Lal	Mohd.	along	with	another	person	were	on	a
motorcycle	 and	 all	 went	 away	 on	 the	 respective	 vehicles.	 Ashwani	 Kumar's	 statement	 under	 Section	 161
Cr.P.C.	finds	a	place	in	the	police	record	as	also	the	charge-sheet	filed.	It	bears	the	date	14.11.2000	and	is	Ex.
PW-3/DA.

8.	This	became	the	lead	for	the	investigation	to	proceed.	Before	SI	Prakash	Singh	could	lay	his	hands	on	the
appellants	or	Romil	Sharma,	as	deposed	to	by	SI	Anil	Pratap	PW-13	who	was	posted	as	a	Sub-Inspector	at	PS
Link	Road,	one	Rajender	Yadav	gave	 information	at	 the	police	station	that	he	had	seen	the	dead	body	of	a
person	in	front	of	Pahar	Pur	Factory	which	was	noted	vide	GD	No.	22.	He	took	along	with	him	Const.Laxman
Swaroop	and	Const.	Siyaram	and	recovered	the	dead	body	of	a	male	wrapped	inside	a	bisterband.	He	drew
up	the	Panchnama	Ex.PW-13/A.	Completing	the	formalities	and	filling	up	the	inquest	papers	he	sent	the	body
to	the	mortuary	and	at	7:00	PM	Vijay	Bhandari	and	SI	Prakash	Singh	who	had	learnt	about	a	dead	body	being
recovered	came	to	the	police	station.	The	two	were	taken	to	the	mortuary	where	Vijay	Bhandari	identified	the
dead	body	as	that	of	his	son.	Relevant	would	it	be	to	note	that	the	clothes	and	the	shoes	were	on	the	dead
body	which	were	seized	vide	memo	Ex.PW-11/A	by	SI	Anil	Pratap.

9.	 The	 body	 being	 identified,	 post-mortem	 was	 conducted	 on	 16.11.2000	 and	 as	 per	 post-mortem	 report
Ex.PW-14/A,	ligature	marks	were	detected	on	the	neck.	Multiple	contusions	on	the	chest,	back	and	shoulders
was	noted.	Cause	of	death	opined	was	asphyxia	due	to	strangulation.	Dr.	Anil	Kumar	PW-14,	the	author	of	the
report	duly	proved	the	same.

10.	The	appellants	and	Romil	Sharma	were	to	be	apprehended	since	Ashwani	Kumar	PW-3	had	disclosed	their
likely	involvement.

11.	The	prosecution	claims	that	on	18.11.2000	appellant	Rajneesh	and	Romil	Sharma	were	spotted	at	Gate	No.
1,	Yamuna	Sports	Complex,	a	place	which	they	ostensibly	used	to	visit	for	recreation.	As	recorded	in	the	arrest
memos	Ex.PW-16/B	and	Ex.PW-16/A	pertaining	to	Rajneesh	and	Romil	Sharma	respectively	they	were	arrested
together	on	18.11.2000	(time	of	arrest	not	recorded	but	claimed	to	be	around	1:30	PM	as	deposed	to	by	Insp.



Sarabjit	Singh	PW-15	as	also	Vijay	Bhandari	PW-5).	Both	of	them	made	disclosure	statements;	that	of	Rajneesh
being	Ex.PW9/A	and	 that	of	Romil	Sharma	being	Ex.PW-1/D.	Not	only	did	 the	 two	confess	 to	 the	crime	but
disclosed	that	they	had	with	them	two	more	accomplices;	namely,	Lal	Mohd.	and	Rakesh.	The	two	disclosed
that	they	had	taken	Vikas	to	House	No.	A-157,	Sector-I,	Vaishali,	Ghaziabad,	taken	on	rent	by	Rajneesh	where
they	firstly	gave	him	tranquilizer	tablets	and	since	he	regained	consciousness	they	injected	compose	injection
of	 diazepam.	 Fearing	 that	 Vikas	 may	 yell	 and	 attract	 attention	 of	 persons	 in	 the	 neighbourhood	 they
strangulated	him	to	death	and	borrowed	a	motor	vehicle	from	Vinesh	PW-2	and	threw	the	dead	body	at	the
place	 wherefrom	 it	 was	 recovered	 by	 the	 police	 at	 Ghaziabad.	 Both	 of	 them	 volunteered	 to	 take	 the
investigating	 officer	 to	 the	 house	 in	 question	 and	 get	 the	 notebooks,	 chappal,	 and	 spectacles	 of	 Vikas
recovered	from	the	house.

12.	The	pointing	out	memo	Ex.PW-1/E	which	bears	the	signatures	of	Romil	Sharma	records	that	Romil	Sharma
pointed	out	House	No.	A-157,	Sector-I,	Vaishali	and	told	that	the	belongings	of	Vikas	were	inside	the	house.

13.	As	claimed	by	Insp.	Sarabjit	Singh,	on	making	entry	inside	the	house,	appellant	Rakesh	was	found	and	was
immediately	 arrested	 as	 per	 arrest	 memo	 Ex.PW-16/B.	 (We	 note	 that	 two	 memos	 have	 been	 exhibited	 as
Ex.PW-16/B,	being	the	arrest	memo	of	Rakesh	as	well	as	that	of	Rajneesh).

14.	Seven	recovery	memos	Ex.PW-5/G,	Ex.PW-5/D,	Ex.PW-5/J,	Ex.PW-5/F,	Ex.PW-5/H,	Ex.PW-5/E	and	Ex.PW-5/K
stand	drawn	up,	each	dated	18.11.2000	and	recording	the	respective	exhibit	recovered	from	inside	the	house.
For	facility	of	reference	it	be	noted	as	under:

Memo	No.

Person	attributed	to.

Exhibit	recovered.

Ex.PW-5/G

Attributed	to	Rajneesh

Pen	Ex.P-6

Ex.PW-5/D

Attributed	to	Rakesh

Spectacles	Ex.P-1

Ex.PW-5/J

Attributed	to	Rajneesh

Chakla	Ex.P-7,	Belan	Ex.P-8

Ex.PW-5/F

Attributed	to	Rajneesh

Black	coloured	rubber	slippers	Ex.P-2

Ex.PW-5/H

Attributed	to	Rajneesh

Syringe	Ex.P-9,	Tablet	Wrapper	Ex.P-10	(DiazepmTablets),	Injection	Vial	Ex.P-11	(Diazepm	Injection)



Ex.PW-5/E

Attributed	to	Rajneesh

Book	(Social	Science)	Ex.P-3,	Copy	(Sanskrit)	Ex.P-4	andCopy	(English)	Ex.P-5

Ex.PW-5/K

Attributed	to	Rajneesh

Mattress	Ex.P-12

15.	It	may	be	noted	that	whereas	other	memos	record	as	to	at	whose	instance	and	pointing	out	the	exhibits
were	recovered,	the	memo	Ex.PW-5/E	does	not	record	as	to	at	whose	instance	Ex.P-3,	Ex.P-4	and	Ex.P-5	were
recovered,	but	bears	the	signatures	of	Rajneesh.	Similarly	is	the	position	with	respect	to	the	memo	Ex.PW-5/J
wherein	 the	 recovery	 of	 the	 chakla	 Ex.P-7	 and	 belan	 Ex.P-8	 have	 been	 recorded	 and	 the	 memo	 Ex.PW-5/F
which	records	the	recovery	of	the	pair	of	chappals	Ex.P-2.

16.	Relevant	would	 it	be	 to	 further	note	 that	Vijay	Bhandari	 is	a	witness	 to	all	 the	 recoveries.	SI	Shailender
Tomar	and	Insp.	R.K.	Shukla	are	the	other	two	witnesses	to	the	recoveries.

17.	 As	 claimed	 and	 deposed	 to	 by	 Insp.	 Sarabjit	 Singh	 when	 he	 and	 the	 other	 police	 officers	 were	 in	 the
house,	Lal	Mohd.	walked	in	and	was	immediately	arrested.

18.	 Appellant	 Rakesh	 and	 appellant	 Lal	 Mohd.	 made	 confessional	 statements.	 No	 recoveries	 were	 made
attributable	to	Lal	Mohd.	As	noted	above	the	recovery	of	the	specs	Ex.P-1	as	entered	in	the	memo	Ex.PW-5/D
is	attributable	to	Rakesh,	but	it	is	not	clear	from	the	evidence	whether	the	recovery	preceded	the	disclosure
statement	of	Rakesh	or	was	subsequent	thereto.

19.	 All	 the	 accused	 were	 produced	 before	 the	 concerned	 Magistrate	 in	 Delhi	 on	 19.11.2000	 when	 the
investigating	 officer	 did	 not	 seek	 police	 remand	 of	 Rajneesh	 and	 prayed	 that	 the	 other	 three	 accused	 be
remanded	 to	 police	 custody	 stating	 in	 the	 application	 that	 the	 Maruti	 Car	 in	 which	 the	 body	 of	 Vikas	 was
thrown	had	to	be	recovered	as	also	the	place	wherefrom	the	medicines	and	injections	were	purchased	had	to
be	located	for	which	assistance	of	Romil	Sharma	was	needed.	Qua	Lal	Mohd.	it	was	stated	that	the	source	of	a
rope	 used	 as	 ligature	 material	 as	 also	 to	 tie	 the	 bisterband	 in	 which	 the	 dead	 body	 was	 thrown	 was	 to	 be
located	for	which	Lal	Mohd.'s	assistance	was	needed.	Qua	Rakesh	it	was	stated	that	the	source	of	some	cloth
used	 in	 the	commission	of	 the	crime	needed	to	be	 located	with	his	assistance.	We	are	 left	 to	wonder	what
cloth	was	contemplated,	for	indeed	none	has	surfaced.

20.	 Relevant	 would	 it	 be	 to	 note	 that	 on	 19.11.2000	 a	 request	 was	 made	 by	 the	 accused	 to	 the	 learned
Magistrate	before	whom	all	accused	were	produced	for	signing	the	case	diary	with	the	investigating	officer,
lest	 interpolations	 be	 made.	 Admittedly,	 the	 learned	 Metropolitan	 Magistrate	 signed	 the	 case	 diary	 and
affixed	his	stamp	thereon,	but	we	find	that	the	case	diary	preceding	17.11.2000	which	was	produced	at	the
trial	and	 in	respect	whereof	statements	recorded	under	Section	161	Cr.P.C.	prior	to	17.11.2000	do	not	bear
the	 signatures	 of	 the	 learned	 Magistrate,	 much	 less	 his	 stamp.	 The	 memos	 prepared	 on	 18.11.2000	 and
recording	contained	in	the	inner	case	diary	bear	the	signatures	as	also	the	stamp	of	the	learned	Metropolitan
Magistrate.

21.	 The	 charge-sheet	 was	 submitted.	 It	 is	 apparent	 that	 the	 prosecution	 was	 relying	 very	 heavily	 on	 the
evidence	 of	 last	 seen	 and	 the	 recoveries	 effected	 on	 18.11.2000.	 But	 the	 prosecution	 was	 fairly	 unsure	 of
itself.	Notwithstanding	the	fact	that	charges	were	pressed	against	all	the	accused	on	28.5.2001,	Romil	Sharma
filed	 an	 application	 before	 the	 learned	 Trial	 Judge	 praying	 that	 he	 desires	 to	 make	 a	 confession	 and	 turn
approver.	In	the	application	Romil	Sharma	stated	that	his	turning	approver	would	strengthen	the	case	of	the
prosecution	which	was	predicated	on	very	weak	evidence.	 In	a	written	reply	 filed	by	 the	 learned	Additional



Public	Prosecutor,	the	State	supported	the	application	of	Romil	Sharma.	On	16.11.2001	the	learned	Additional
Sessions	Judge	passed	an	order	allowing	the	application	granting	pardon	to	Romil	Sharma	and	proceedings
remitted	to	the	learned	ACMM	to	complete	necessary	proceedings	contemplated	by	Section	306	Cr.P.C.	i.e.	to
record	the	confessional	statement	of	Romil	Sharma	under	Section	164	Cr.P.C.	after	recording	the	satisfaction
of	the	learned	ACMM	as	contemplated	by	law.

22.	As	recorded	vide	order	dated	1.11.2001,	Romil	Sharma	was	produced	before	Sh.	Sanjay	Sharma	MM	Delhi
who	wrote:

I	have	explained	to	the	accused	that	he	is	duty	bound	to	make	a	true	and	complete	disclosure	of	facts	and	all
the	circumstances	within	his	knowledge	related	to	the	offence	as	alleged	in	the	present	case	and	that	in	case
his	 statement	 is	 found	 to	 be	 false	 at	 any	 subsequent	 stage,	 he	 shall	 be	 made	 to	 face	 the	 trial	 of	 this	 case
along	with	other	co-accused	and	further	that	he	may	also	be	tried	for	the	offence	of	perjury	as	per	law.	The
accused	has	still	stated	that	he	is	prepared	to	disclose	the	complete	state	of	facts	within	his	knowledge.	I	now
hereby	proceed	to	record	the	statement	of	the	accused.

23.	 Thereafter,	 before	 recording	 the	 statement	 of	 Romil	 Sharma,	 the	 learned	 Metropolitan	 Magistrate
completed	 the	 formality	 of	 complying	 with	 law	 as	 per	 the	 mandate	 of	 Section	 164	 Cr.P.C.,	 to	 record	 a
memorandum	in	the	form	of	evidence	of	the	statement	being	voluntary.	It	stands	recorded	as	under:

Statement	of	the	accused	Romil	Sharma,	S/o	Sh.	Jitender	Swaroop	Sharma,	R/o	IIIrd	A,	128,	Rachna,	Vaishali,
Ghaziabad,	UP	(Presently	lodged	in	Central	Jail	Tihar),	aged	about	23	years	(On	S.A.)

Q.1	Are	you	making	the	statement	voluntarily	and	without	any	compulsion,	threat	or	fear?

Ans.	Yes.	I	am	making	the	statement	voluntarily.

Q.2	Did	you	move	the	application	Under	Section	306	Cr.P.C.	under	the	influence	of	somebody	or	of	your	own
sweat	will?

Ans.	I	moved	the	application	of	my	own.

24.	 Thereafter	 the	 statement	 of	 Romil	 Sharma	 has	 been	 recorded	 and	 signed	 by	 the	 learned	 Metropolitan
Magistrate	and	signatures	of	Romil	Sharma	have	been	obtained	on	each	page.	At	the	tail	end	is	the	certificate
that	the	statement	has	been	recorded	in	the	open	Court	and	it	contains	a	true	and	complete	account	of	the
statement	made	by	Romil	Sharma	before	the	learned	Metropolitan	Magistrate.

25.	Needless	to	state	Romil	Sharma	was	dropped	as	an	accused,	having	earned	a	pardon.	Needless	to	state
that	the	prosecution	sought	to	prove	the	guilt	of	the	appellants	through	the	testimony	of	Romil	Sharma	who
attained	 the	 status	 of	 being	 an	 eye	 witness;	 through	 the	 testimony	 of	 Ashwani	 Kumar	 PW-3	 to	 prove	 that
Vikas	was	seen	in	the	company	of	the	appellants	and	lastly	the	recoveries	attributed	against	the	appellants.	It
was	obvious	that	the	witnesses	to	the	recoveries	as	entered	in	the	various	memos	were	cited	as	the	witnesses
of	the	prosecution.

26.	Romil	Sharma	PW-1	disclosed	 the	contours	of	 the	conspiracy,	he	stated	 that	 they	picked	up	Vikas	 from
outside	Sai	Baba	Temple,	Savita	Vihar	at	about	5:45	PM	on	13.11.2000	and	as	per	their	plan	took	him	to	the
house	A157,	Sector-I,	Vaishali	taken	on	rent	by	Rajneesh.	From	the	telephone	Vikas	was	made	to	speak	to	his
father.	Thereafter,	they	crushed	compose	tablets	and	mixed	it	in	a	drink	which	was	given	to	Vikas	so	that	he
became	unconscious.	As	Vikas	regained	consciousness	they	injected	him	with	a	drug	and	as	he	resisted	they
all	 strangulated	 him	 to	 death.	 He	 i.e.	 Romil	 Sharma	 caught	 hold	 of	 the	 legs	 of	 Vikas.	 Lal	 Mohd.	 sat	 on	 the
stomach	of	Vikas.	Rakesh	caught	the	arms	and	Rajneesh	did	the	act	of	strangulation.	After	keeping	the	body
in	the	bathroom	they	went	to	the	shop	of	Vinesh,	a	friend	of	Rajneesh	and	borrowed	his	car.	They	threw	the
dead	body	at	Maharajpur	after	wrapping	the	same	in	a	dhoti	and	thereafter	in	a	bisterband.	He	deposed	to
the	 various	 recoveries	 as	 per	 memos	 noted	 in	 para	 14	 above	 as	 effected	 in	 his	 presence.	 During	 cross-



examination	he	admitted	22	 improvements	vis--vis	his	 initial	confessional-cum-disclosure	statement	Ex.	PW-
1/D	being	as	under:

1.	It	is	correct	hat	I	had	narrated	the	entire	incident	without	any	concealment	to	the	IO.	I	had	not	disclosed	to
the	police	in	my	statement	made	after	my	arrest	that	in	the	last	week	of	October	2000	accused	Rajnish	gave
me	an	idea	to	kidnap	a	boy	from	rich	family	for	ransom	as	he	was	in	the	need	of	money.

2.	It	is	correct	that	I	had	not	stated	to	the	police	in	my	disclosure	statement	Ex.PW-1/D	that	Rajnish	accused
told	me	that	he	was	in	need	of	money	as	he	had	paid	Rs.	63,000/-	for	a	factory	premises	at	Okhala	and	had	to
pay	Rs.	3,00,000/-	more	by	25.11.2000.

3.	It	is	correct	that	I	had	not	stated	in	my	disclosure	statement	Ex.	PW-1/D	that	accused	Rajnish	told	me	that
his	 first	 target	 was	 Rahul	 Chaudhary,	 resident	 of	 Yojna	 Vihar	 bye	 then	 he	 choose	 Vikas	 Bhandari	 as	 he
expected	more	money	from	his	as	ransom.

4.	 It	 is	 correct	 that	 I	 had	 not	 stated	 in	 my	 disclosure	 statement	 Ex.PW-1/D	 that	 on	 or	 before	 10.11.2000,
accused	Rajnish	took	me	alongwith	Lal	Mohd.	And	Anul	Haq	to	the	house	of	Vikas	Bhandari	at	Yojna	Vihar	and
pointed	out	the	house	where	Vikas	Bhandari	was	also	standing	and	got	identified	him.

5.	 It	 is	correct	 that	 I	did	not	disclose	 in	my	statement	Ex.PW-1/D	that	we	all	planned	that	on	13.11.2000,	at
around	5/5.15	P.M.	I,	Lal	Mohd.	And	Anul	Haq	would	bring	Vikas	Bhandari	on	my	scooter.

6.	It	is	correct	that	I	had	not	disclosed	in	my	statement	Ex.PW-1/D	that	Rajnish	talked	with	Vikas	Bhandari	fro
about	1	and	11/2	minute	at	Sai	Baba	Mandir	and	then	signalled	us	to	follow	him.

7.	It	is	correct	that	I	had	not	stated	in	my	statement	Ex.PW-1/D	that	in	the	kitchen	some	compose	tablets	and
injections	had	already	been	kept	by	Rajnish,	for	this	purpose.

8.	It	is	correct	that	I	had	not	stated	in	my	statement	Ex.PW-1/D	that	Lal	Mohd.	took	the	glass	of	the	said	drink
and	handed	over	that	to	Rajnish,	to	gave	it	to	Vikas	Bhandari	offering	and	asking	him	to	drink.

9.	It	is	correct	that	I	had	not	stated	in	my	statement	Ex.PW-1/D	that	when	Vikas	Bhandari	became	unconscious
Rajnish	asked	all	 three	of	us	 to	stay	 in	 the	room	and	he	went	away	saying	 that	he	would	call	 the	 father	of
Vikas	 from	 Connaught	 Place	 to	 demand	 a	 ransom	 of	 about	 Rs.	 20,00,000/-	 from	 him	 as	 his	 son	 in	 his
possession.

10.	It	is	correct	that	I	had	not	stated	in	my	statement	Ex.PW-1/D	that	it	was	the	plan	of	Rajnish	that	he	would
call	the	father	of	Vikas	at	some	hill	station	and	I	alongwith	Lal	Mohd.	Would	stay	at	the	room	at	Vaishali	and
he	would	go	 to	 the	hill	 station	alongwith	Anul	Haq	@	Rakesh	accused	and	 that	Anul	Haq	would	collect	 the
ransom	money	from	the	father	of	Vikas	at	some	public	place.

11.	 It	 is	correct	 that	 I	have	not	stated	 in	my	statement	Ex.PW-1/D	that	Rajnish	had	 further	planned	that	he
would	 be	 watching	 Anul	 Haq	 from	 some	 distance	 alongwith	 pistol	 and	 in	 case	 the	 father	 of	 Vikas	 would
inform	police	he	would	shot	him.

12.	It	is	correct	that	I	have	not	stated	in	my	statement	Ex.PW-1/D	that	Rajnish	had	disclosed	me	that	he	was
having	a	mousher	pistol.

13.	 I	 also	 did	 not	 stated	 in	 my	 said	 disclosure	 that	 Rajnish	 had	 promised	 to	 distribute	 the	 ransom	 money
among	four	of	us	equally.

14.	I	also	did	not	stated	in	my	said	statement	Ex.PW-1/D	that	Rajnish	told	us	that	he	tried	to	contact	the	father
of	Vikas	Bhandari	on	phone	but	he	could	not	succeed	that	he	would	again	try	in	the	morning.

15.	 I	 also	 have	 not	 stated	 in	 my	 statement	 Ex.PW-1/D	 that	 accused	 Rajnish	 again	 directed	 Lal	 Mohd.	 To



adminter	Injection	to	Vikas	for	sedatation	and	that	Lal	Mohd.	Injected	a	compose	injection	to	Vikas	as	a	result
he	again	slept.

16.	It	is	correct	that	I	have	not	stated	in	my	statement	Ex.PW-1/D	that	at	about	12	midnight	when	Vikas	again
got	conscious,	Rajnish	said	that	Vikas	was	shouting	too	much	and	someone	may	hear	his	cry	and	therefore	he
decide	to	kill	him.

17.	It	is	correct	that	I	have	note	stated	in	my	statement	Ex.PW-1/D	that	Lal	Mohd.	Went	on	the	motorcycle	of
Rajnish	to	find	a	place	where	the	dead	body	can	be	disposed	of	safely	and	that	it	was	again	decided	that	he
would	meet	in	the	same	before	7	PM.

18.	 It	 is	 correct	 that	 I	 have	 not	 stated	 in	 my	 statement	 Ex.PW-1/D	 that	 Rajnish	 and	 Lal	 Mohd.	 went	 on	 the
motorcycle	and	returned	back	with	a	rope	and	two	pieces	of	dhoti.

19.	 It	 is	 correct	 that	 I	 have	 not	 stated	 in	 my	 statement	 that	 the	 hole-dole	 in	 which	 the	 dead	 body	 of	 Vikas
Bhandari	was	wrapped	belonged	to	Rajnish.

20.	 It	 is	 correct	 that	 I	 have	 stated	 in	 my	 statement	 Ex.PW-1/D	 that	 I	 alone	 went	 to	 the	 house	 of	 my	 friend
Vinesh	at	Kaushambi	and	borrowed	his	car.

21.	It	is	correct	that	I	did	not	stated	in	my	said	statement	that	Vinesh	was	friend	of	Rajnish.	It	is	correct	that	I
have	not	stated	in	my	statement	Ex.PW-1/D	that	Rajnish	borrowed	the	car	from	Vinesh	which	was	the	Maruti
800	car.

22.	I	also	did	not	stated	in	my	statement	Ex.PW1/D	that	Accused	Rajnish	had	taken	the	car	on	the	pretext	that
he	had	picked	up	his	friend	from	railway	station.	I	had	not	stated	in	my	statement	Ex.PW-1/D	that	the	details
of	sitting	arrangements	in	the	car	while	taking	the	dead	body	for	disposal	and	the	place	where	it	was	to	be
dumped.

27.	Vinesh	PW-2	stated	that	he	knew	Rajneesh	and	that	on	14.11.2000	he	had	lent	his	brother's	car	No.	DVD
6717	to	Rajneesh	who	returned	the	car	to	him	same	night	at	around	midnight.	On	being	cross-examined	he
stated	that	he	knew	that	Rajneesh	was	residing	 in	Gangotri	but	could	not	give	any	particulars	of	the	house
nor	he	could	give	any	particulars	about	the	parents,	brother	and	sisters	of	Rajneesh;	not	even	their	number.
To	put	it	simply	he	could	give	no	information	about	the	family	or	the	affairs	of	Rajneesh.	It	 is	apparent	that
the	purport	of	the	cross-	examination	is	to	drive	home	the	point	that	only	a	good	friend	lends	his	brother's	car
to	a	friend	and	the	test	of	two	persons	being	good	friends	is	the	knowledge	of	one	qua	the	others	personal
affairs	and	details	regarding	business	and	family	etc.

28.	Ashwani	Kumar	PW-3	deposed	that	he	had	seen	all	the	accused	and	Romil	Sharma	conversing	with	Vikas
Bhandari	in	front	of	Sai	Baba	Mandir,	Savita	Vihar	at	about	5:40	PM	on	13.11.2000.	He	saw	Rajneesh	and	Vikas
proceeding	towards	Ramprasth	Colony	on	a	two-wheeler	scooter	and	the	other	three	following	the	two.

29.	On	being	cross-examined	by	counsel	for	Rajneesh	he	stated	that	he	had	never	visited	house	of	Rajneesh
nor	had	Rajneesh	ever	visited	him.	He	further	stated	that	he	did	not	know	the	names	of	the	parents,	brothers
and	 sister	 of	 Rajneesh.	 He	 admitted	 having	 no	 social	 contacts	 with	 Rajneesh.	 He	 admitted	 having	 no
knowledge	 about	 the	 nature	 of	 work	 or	 the	 place	 from	 where	 Rajneesh	 worked.	 He	 stated	 that	 he	 knew
Rakesh	by	name	and	had	disclosed	his	name	to	the	police.	 (A	 fact	contrary	to	the	statement	Ex.PW-2/DA	 in
which	apart	from	the	name	of	Rajneesh,	Lal	Mohd.	and	Romil	Sharma	it	 is	recorded	that	there	was	another
person).	He	stated	that	he	learnt	about	Vikas	being	missing	at	around	12:30	noon	on	14.11.2000	and	for	said
reason	went	to	the	police	station	where	his	statement	was	recorded.	On	being	cross-	examined	by	counsel	for
Lal	Mohd.	he	admitted	that	he	never	met	Lal	Mohd.	prior	to	13.11.2000.

30.	Vijay	Bhandari	PW-5,	the	father	of	Vikas	deposed	that	his	son	left	the	house	for	taking	tuition	in	Sanskrit
and	Science	and	since	his	son	did	not	 return	home	he	 informed	the	PCR	at	around	9:00	PM	on	13.11.2000



when	his	efforts	to	trace	his	son	bore	no	results	and	that	he	had	lodged	the	FIR	on	14.11.2000.	He	deposed
that	 on	 14.11.2000	 Ashwani	 told	 him	 that	 he	 had	 seen	 his	 son	 in	 the	 company	 of	 the	 accused	 and	 Romil
outside	 Sai	 Baba	 Mandir	 at	 around	 5:45	 PM	 on	 13.11.2000.	 He	 took	 Ashwani	 to	 PS	 Anand	 Vihar	 where
Ashwani's	 statement	 was	 recorded.	 On	 15.11.2000	 he	 received	 information	 of	 a	 dead	 body	 being	 found	 in
Ghaziabad.	He	 identified	 the	dead	body	 in	 the	mortuary	as	 that	of	his	 son.	On	18.11.2000	he	was	with	 the
police	 and	 at	 Gate	 No.	 1,	 Yamuna	 Sports	 Complex	 saw	 Rajneesh	 and	 Romil	 on	 a	 two-wheeler.	 They	 were
arrested	at	his	pointing	out.	They	made	disclosure	statements	and	took	the	police	to	House	No.	A-157,	Sector-
I,	Vaishali	where	various	recoveries	as	entered	in	memos	noted	in	para	14	above	were	effected.	He	identified
the	chappals	Ex.P-2,	the	specs	Ex.P-1	and	the	three	notebooks	Ex.P-3,	Ex.P-4	and	Ex.P-5	recovered	as	that	of
his	son.	Interestingly,	when	the	parcels	containing	the	three	notebooks	were	opened,	out-popped	from	the
sealed	 envelope	 a	 register	 pertaining	 to	 attendance	 at	 'Darbar	 Restaurant'.	 How	 this	 register	 entered	 the
sealed	envelope	as	remained	a	mystery	till	date.

31.	In	cross-examination	Vijay	Bhandari	admitted	that	Sai	Baba	Mandir	is	not	on	the	way	to	the	place	where
his	son	went	for	tuition	from	the	house,	nor	was	it	on	the	way	from	the	house	where	his	son	went	to	take	the
first	tuition	and	the	house	where	he	had	to	go	for	the	second	tuition.

32.	 SI	 Prakash	 Singh	 PW-12	 deposed	 that	 he	 recorded	 the	 statement	 of	 Ashwani	 Kumar	 PW-3.	 He	 further
stated	that	he	went	to	the	house	No.	A-98,	Yojna	Vihar	and	met	Sudha	Bhatnagar	who	used	to	teach	Sanskrit
to	Vikas	and	on	 learning	from	her	that	he	had	taken	tuition	on	13.11.2000	and	 left	 to	take	tuition	from	the
other	teacher	he	went	to	House	No.	A-41	to	meet	the	teacher	who	used	to	teach	English	and	Science	to	Vikas
but	could	not	meet	him.	He	deposed	that	he	took	possession	of	 the	dead	body	of	Vikas	after	post-mortem
was	conducted	and	that	further	investigation	was	taken	over	by	Insp.	Sarabjit	Singh	but	stated	that	he	joined
the	investigation	and	was	a	witness	to	the	arrest	of	Rajneesh	and	Romil	and	that	their	disclosure	statements
Ex.PW-9/A	and	Ex.PW-1/D	respectively	were	recorded	in	his	handwriting.	He	deposed	that	Rakesh's	disclosure
statement	 Ex.PW-5/M	 was	 penned	 by	 him.	 He	 deposed	 that	 the	 various	 recoveries	 entered	 in	 the	 various
memos	 as	 noted	 in	 para	 14	 above	 were	 made	 in	 his	 presence.	 He	 deposed	 that	 Romil	 Sharma	 led	 him	 to
Vinesh	Kumar	and	he	took	possession	of	the	car	DVD	6717.

33.	 Insp.	 Sarabjit	 Singh	 deposed	 that	 he	 apprehended	 Rajneesh	 and	 Romil	 from	 near	 Yamuna	 Sports
Complex.	He	deposed	to	have	 interrogated	the	two.	He	deposed	that	 the	various	recoveries	entered	 in	 the
memos	noted	in	para	14	above,	were	effected	in	his	presence	and	under	his	supervision.

34.	 Insp.Ramesh	 Kumar	 PW-16	 corroborated	 the	 preceding	 two	 police	 officers	 but	 stated	 that	 he	 had
recorded	Ashwani	Kumar's	statement	under	Section	161	Cr.P.C.,	notwithstanding	his	claim	of	having	formally
taken	over	the	investigation	on	19.11.2000.

35.	The	learned	Trial	Judge	has	held	that	the	evidence	of	Ashwani	Kumar	proves	that	the	appellants	were	last
seen	in	the	company	of	Vikas	who	went	missing	in	the	evening	of	13.11.2000.	Refuting	that	Ashwani	Kumar's
statement	under	Section	161	Cr.P.C.	recorded	on	14.11.2000	was	an	interpolated	document,	the	learned	Trial
Judge	 has	 held	 that	 it	 appears	 that	 the	 learned	 Metropolitan	 Magistrate	 before	 whom	 the	 accused	 were
produced	on	19.11.2000	signed	the	case	diary	only	pertaining	to	18.11.2000	and	thus	justified	the	absence	of
the	signatures	and	the	stamp	of	the	learned	Metropolitan	Magistrate	in	the	case	diary	preceding	17.11.2000.
Believing	Romil	Sharma	and	the	police	officers	who	participated	in	the	recoveries	as	also	Vijay	Bhandari,	the
learned	 Trial	 Judge	 has	 held	 that	 the	 various	 recoveries	 in	 the	 memos	 which	 have	 been	 noted	 in	 para	 14
above	were	incriminating	evidence	against	the	appellants.	Thus,	the	appellants	have	been	convicted	for	the
offence	they	were	charged	of.

36.	At	the	forefront	is	the	question	whether	Ashwani	Kumar's	(PW-3)	statement	Ex.PW-3/DA	was	recorded	on
14.11.2000	or	the	records	i.e.	the	case	diary	has	been	interpolated	and	the	statement	has	been	ante	dated?

37.	 It	 is	 not	 in	 dispute	 that	 when	 the	 appellants	 and	 Romil	 Sharma	 were	 produced	 before	 the	 learned
Metropolitan	Magistrate	on	19.11.2000	a	request	was	made	to	the	learned	Magistrate	to	sign	the	case	diary



and	the	learned	Magistrate	did	oblige.	With	reference	to	the	investigation	conducted	and	as	aforenoted,	it	is
apparent	that	the	statement	under	Section	161	Cr.P.C.	of	Ashwani	Kumar	was	recorded	on	14.11.2000	by	SI
Prakash	Singh.	It	is	also	apparent	that	the	arrest	memos	were	dated	18.11.2000	and	all	the	recovery	memos
were	dated	18.11.2000.	The	arrest	memos	and	each	and	every	recovery	memo	bears	the	signatures	and	the
stamp	of	the	learned	Magistrate.	We	called	for	the	case	diary	and	noted	that	the	day-to-day	activity	noted	by
the	 investigating	 officer	 is	 signed	 and	 bears	 the	 stamp	 of	 the	 learned	 Magistrate	 but	 only	 for	 18.11.2000.
Surprisingly,	the	contents	of	the	case	diary	prior	to	18.11.2000	do	not	contain	the	signatures	or	the	stamp	of
the	learned	Magistrate.

38.	 Now,	 only	 two	 things	 could	 have	 happened.	 Either	 the	 learned	 Magistrate	 was	 negligent	 or	 the
investigating	 officer	 has	 tampered	 with	 the	 record	 by	 replacing	 the	 contents	 of	 the	 case	 diary,	 which	 on
inspection	by	us,	consists	of	loose	sheets	i.e.	unbound	papers.

39.	The	mandate	of	Section	167(1)	Cr.P.C.	requires	that	whenever	a	person	is	arrested	and	detained	in	custody
and	investigation	cannot	be	completed	in	24	hours	and	there	are	grounds	to	believe	that	the	accusation	or
information	is	well-founded,	the	investigating	officer	shall	transmit	to	the	nearest	judicial	Magistrate	a	copy	of
the	entries	in	the	case	diary.

40.	But,	unfortunately,	 the	provision	 is	observed	more	 in	breach	than	 in	compliance.	But,	 the	Punjab	Police
Rules	apply	to	the	Union	Territory	of	Delhi	and	the	relevant	rules	are	as	under:

25.54.	Record	of	case	Diary:

(1)	 Case	 diaries	 shall	 ordinarily	 be	 submitted	 in	 Form	 25.54	 (1)	 and	 each	 sheet	 shall	 be	 numbered	 and
stamped	 with	 the	 station	 stamp,	 Two	 or	 more	 copies,	 as	 may	 be	 ordered,	 shall	 be	 made	 by	 the	 carbon
copying	 process	 by	 the	 officer	 conducting	 the	 investigation.	 The	 officers	 writing	 a	 case	 diary	 shall	 enter	 in
such	diary	a	list	of	the	statement,	recorded	under	Section	161,	Criminal	Procedure	Code,	which	are	attached
to	such	diary	and	the	number	of	pages	of	which	each	such	statements	consists.

(2)	They	shall	be	sent	from	the	scene	of	investigation	to	the	police	station	without	delay.

(3)	On	arrival	at	the	police	station	the	number	and	date	of	each	case	diary	shall	be	recorded	on	the	reversed
of	the	police	station	copy	of	the	first	information	report,	and	the	date	and	hour	of	receipt	shall	be	entered	on
each	copy	of	the	diary.

(4)	The	original	shall	be	dispatched	with	as	little	delay	as	possible	to	the	inspector	or	other	superior	officers	as
may	be	ordered,	after	the	time	of	dispatch	has	been	entered	in	the	space	provided	in	the	form	on	both	the
original	 and	 the	 copy	 of	 copies.	 Orders	 for	 the	 disposal	 and	 recorded	 of	 case	 diaries	 in	 the	 headquarters
office	are	continued	in	Rule	11.70.	Also	Rule	27.38

(5)	A	copy	of	every	case	diary	shall	be	retained	a	the	police	station,	a	separate	file	being	maintained	for	each
case.	Such	files	shall	be	destroyed	in	accordance	with	the	periods	fixed	in	Sub-rule	27.39	(5).

(6)	Copies	of	all	orders	received	at	a	police	station	 in	connection	with	case	diaries	and	the	requires	 thereto
shall	be	made	on	blank	sheets	of	paper	end	will	be	attached	to	the	case	diary	too	which	they	refer.

25.55.	Files	or	case	diaries:

(1)	When	a	cases	is	sent	for	trial	the	police	station	file	of	case	diaries	shall	be	forwarded	with	the	challan	to	the
magistrate	and	on	completion	of	the	trial	shall	be	returned	to	the	police	station	for	record.

(2)	Such	file	when	received	back	at	the	police	station	also	files	of	other	cases	in	which	the	final	report	has	been
submitted	shall	be	filed	at	the	police	station	in	an	annual	bundle	A	in	accordance	with	the	serial	number	of
their	 first	 information	 report(3)	 Copies	 of	 case	 diaries	 in	 pending	 cases	 shall	 be	 kept	 in	 files	 at	 the	 police
station	in	a	separate	bundle	B	in	accordance	with	the	numbers	of	their	first	information	reports



(4)	A	list	shall	be	kept	in	each	bundle	A	and	B	of	all	the	files	contained	therein,	merely	quoting	the	numbers	of
their	first	information	reports.	Should	it	be	necessary	to	remove	a	file	form	the	bundle	the	fact	will	be	noted	in
the	list.

25.56.	Procedure	when	the	investigation	cannot	be	completed	24	hours:

(1)	When	a	investigation	officer	requires	authority	to	detain	an	accused	person	in	police	custody	beyond	the
limits	 prescribed	 in	 Section	 61	 of	 the	 code	 of	 in	 Criminal	 Procedure	 1898	 he	 shall	 make	 an	 application
therefore	in	accordance	with	the	provision	of	Section	167,	of	the	said	code	in	Form	25.26	(1)	to	which	he	shall
attach	the	case	dairies	or	copies	thereof.	The	Magistrate	will	record	his	orders	on	the	above	application	which
will	not	be	returned	to	the	Police,	but	will	form	part	of	the	Magistrate	proceedings.	The	magistrate	shall	sign
and	 date	 every	 page	 of	 the	 case	 diaries	 or	 copies,	 thereof	 in	 token	 of	 having	 seen	 them.	 Application	 for
remand	shall	be	prepared	in	duplicate	by	the	carbon	copying	process	and	a	copy	of	the	a	Magistrate's	orders
will	be	made	by	the	police	Officer	on	the	carbon	coy	of	the	applications,	which	will	 then	be	attached	to	the
police	file	of	the	case.	The	copy	will	be	attached	to	the	charge-sheet	when	the	case	is	finally	sent	for	trial.	Case
diaries	will	not	from	part	the	judicial	file.	The	orders	of	High	Court	in	connection	with	the	granting	of	remarks
to	the	police	custody	are	contained	in	Appendix	No.	25.56(1).

2.	...

3.	...

41.	 It	 is	 apparent	 that	 the	 rules	 require	 the	 production	 of	 the	 entire	 case	 diary	 before	 the	 Magistrate
concerned	 when	 an	 accused	 is	 produced	 before	 him	 by	 the	 police	 and	 an	 obligation	 is	 cast	 upon	 the
Magistrate	to	sign	or	initial	each	page	of	the	case	diary.

42.	That	the	case	diary	was	produced	 in	the	 instant	case	before	the	 learned	Magistrate	concerned	 is	not	 in
dispute.	It	is	presumed	and	expected	that	the	Magistrate	acted	in	accordance	with	law	and	did	not	commit	a
mistake.	The	investigating	officer	has	not	claimed	that	he	showed	only	a	part	of	the	case	diary	to	the	learned
Magistrate.	 He	 does	 not	 claim	 that	 by	 mistake	 the	 learned	 Magistrate	 did	 not	 sign	 the	 case	 diary	 which
contained	the	various	statements	recorded	prior	to	18.11.2000.

43.	But	leaving	the	issue,	a	little	inchoate,	with	an	apology	to	the	reader,	but	with	an	assurance	that	we	would
be	reverting	to	it,	let	us	note	the	contents	of	the	statement	Ex.PW-3/DA	made	by	Ashwani	Kumar.	It	reads	as
under:

Statement	 of	 Ashwani	 Kumar,	 S/o	 Sh.	 Roshan	 Lal	 Bakshi,	 R/o	 House	 No.	 D-133,	 Jhilmil	 Colony,	 Delhi	 Under
Section	161	Cr.P.C.

I	reside	at	the	aforenoted	address	with	my	family	and	I	am	self-employed.	On	13.11.2000	I	was	at	Sai	Baba
Mandir	 Sarita	 Vihar	 at	 around	 5:45	 PM.	 I	 saw	 Vikas	 Bhandari	 standing	 outside	 the	 temple	 with	 his	 tutor
Rajneesh	 and	 the	 servant	 of	 Rajneesh	 as	 also	 Romil	 Sharma	 and	 Lal	 Mohd.	 They	 were	 talking.	 The	 tutor
Rajneesh	drove	away	towards	Ramprastha	Colony	with	Vikas	on	a	Kinetic	Honda	scooter	and	a	bullet	number
whereof	which	I	do	not	remember	followed	on	which	the	other	three	were	sitting.	Vikas	had	a	polythene	bag
in	his	hand	and	was	wearing	spectacles.	When	I	learnt	about	Vikas	being	missing	I	gave	said	information	to
his	father	who	has	brought	me	to	the	police	station.	I	know	from	before	Vikas	Bhandari,	his	tutor	Rajneesh,
the	servant	of	Rajneesh,	Lal	Mohd.	and	Romil.	You	have	recorded	my	statement	which	has	been	read	over	to
me	and	is	correct.

44.	 From	 the	 investigation	 claimed	 to	 have	 been	 conducted	 and	 the	 recoveries	 effected	 of	 the	 exhibits	 as
stated	to	be	belonging	to	deceased	Vikas,	 it	does	strike	that	the	contents	of	the	aforesaid	statement	would
corroborate	that	Vikas	was	carrying	something	with	him	in	a	polythene	bag	and	was	wearing	spectacles.	It	be
remembered	 that	 two	 copies	 and	 a	 Social	 Science	 book	 of	 Vikas	 are	 three	 exhibits	 stated	 to	 have	 been
recovered	on	18.11.2000	from	the	house	A-157,	Sector-I,	Vaishali,	Ghaziabad.	A	broken	spectacles,	stated	to



be	belonging	to	Vikas	has	also	been	recovered.

45.	From	the	statement	made	by	Ashwani	Kumar	 it	 is	apparent	 that	he	has	recognized	appellant	Rajneesh,
appellant	Lal	Mohd.	and	Romil,	whose	names	find	a	mention	in	the	statement	Ex.PW-3/DA.	He	has	not	named
Rakesh,	but	has	referred	to	a	fourth	person	by	describing	him	as	the	servant	of	Rajneesh.	On	a	mere	reading
of	the	statement	it	become	apparent	that	the	maker	thereof	i.e.	Ashwani	Kumar,	would	be	familiar	with	the
servant	of	Rajneesh	not	only	by	face	but	in	relation	to	the	master-servant	relationship	between	the	two.

46.	 But,	 when	 we	 peruse	 the	 testimony	 and	 the	 cross-examination	 of	 Ashwani	 Kumar	 it	 strikes	 us	 that	 his
claim	of	knowing	Rajneesh,	and	Rajneesh	being	a	tutor	of	Vikas	is	most	uninspiring.	He	does	not	claim	to	have
ever	seen	Rajneesh	 teaching	Vikas.	As	per	his	 testimony	he	 is	a	good	 friend	of	 the	 father	of	Vikas	 i.e.	Vijay
Bhandari	and	has	good	social	relationship	with	him.	But,	one	may	not	know	as	to	who	have	professional	or
other	dealings	with	a	good	friend	of	oneself.	Further,	 in	 the	statement	 it	stands	recorded	that	he	knew	Lal
Mohd.	from	before,	but	while	deposing	in	Court,	Ashwani	Kumar	admitted	that	he	never	knew	Lal	Mohd.	and
saw	 him	 for	 the	 first	 time	 on	 13.11.2000.	 If	 that	 be	 so,	 we	 find	 it	 most	 intriguing	 that	 Lal	 Mohd.	 has	 been
named	 in	 the	statement	Ex.PW-3/DA.	While	deposing	 in	Court	Ashwani	Kumar	states	 that	he	had	given	the
name	 of	 appellant	 Rakesh	 to	 the	 police,	 but	 admitted	 the	 same	 does	 not	 find	 a	 mention	 in	 his	 statement
Ex.PW3/DA.	 It	 being	 doubtful	 whether	 Ashwani	 Kumar	 knew	 Rajneesh	 by	 name	 or	 by	 face	 as	 the	 tutor	 of
Vikas,	it	becomes	all	the	more	doubtful	that	he	could	either	name,	or	without	naming,	disclose	that	a	servant
of	Rajneesh	was	 the	 fourth	person	seen	by	him.	As	 regards	Romil,	whom	he	never	knew	 from	before,	and
who,	as	per	the	prosecution,	 is	a	friend	of	Rajneesh,	 it	 is	surprising	that	Ashwani	Kumar	could	have	named
Romil	 in	 his	 statement	 Ex.PW-3/DA.	 It	 is	 extremely	 surprising	 that	 in	 respect	 of	 four	 completely	 unknown
persons,	with	whom	Ashwani	Kumar	had	neither	a	personal	nor	a	professional	dealing,	he	could	name	three
of	them	and	in	respect	of	the	fourth	describe	him	giving	a	master-servant	relationship	with	Rajneesh.

47.	The	most	uninspiring	testimony	of	Ashwani	Kumar	and	his	fatal	admission	of	not	knowing	Lal	Mohd.	prior
to	13.11.2000	and	having	seen	Lal	Mohd.	for	the	first	time	on	13.11.2000	and	yet	Lal	Mohd.'s	name	finding	a
mention	 in	 the	 statement	 Ex.PW-3/DA	 points	 in	 the	 direction	 that	 the	 said	 statement	 was	 recorded,	 not	 as
claimed	by	the	prosecution,	and	in	this	context	the	controversy	of	the	said	statement	not	being	signed	and
stamp	of	the	 learned	Magistrate	not	affixed	thereon	certainly	 leans	 in	the	direction	that	the	said	statement
was	in	some	degree	of	probability	interpolated	into	the	record.

48.	In	the	aforesaid	scenario	it	does	stand	to	some	reason,	of	the	statement	being	tailor	made	to	support	the
recoveries.

49.	We	resolve	the	dead	lock	between	two	probabilities:	(i)	the	learned	Magistrate	committing	a	mistake,	and
(ii)	the	record	being	manipulated,	by	holding	in	favour	of	the	latter.	It	not	be	forgotten	that	the	accused	are
charged	with	a	very	serious	offence	which	attracts	the	capital	punishment	of	being	sentenced	to	death	and
that	the	accused	have	been	visited	the	penalty	to	undergo	imprisonment	for	life;	and	the	principle	that	graver
is	the	offence	the	higher	should	be	the	quality	of	incriminating	evidence	and	stricter	should	be	the	proof	has
been	applied	by	us	in	resolving	the	dead	lock.

50.	 It	 is	 obvious	 that	 a	 pivotal	 brick	 from	 the	 arch	 of	 the	 prosecution	 has	 been	 displaced	 and	 we	 feel	 that
along	 with	 the	 brick	 falls	 the	 arch.	 The	 foundation	 of	 the	 breakthrough	 is	 Ashwani	 Kumar	 informing	 the
investigating	officer	that	he	had	seen	Vikas	in	the	company	of	the	appellants	and	Romil;	a	claim	which	we	find
is	seriously	tainted.

51.	That	apart,	as	per	 the	prosecution,	 the	 four	accused	had	entered	 into	a	conspiracy	 to	kidnap	Vikas	and
demand	ransom	from	his	 father.	Such	a	victim	 is	kept	under	watch	and	his	movements	are	ascertained	so
that	 given	 the	 best	 opportunity	 the	 victim	 can	 be	 lured	 away.	 Ordinarily,	 and	 prudence	 demands	 so,	 the
accused	 would	 have	 done,	 presumably,	 some	 recce,	 to	 gain	 information	 about	 the	 movements	 of	 Vikas	 so
that	their	plan	could	be	put	 into	operation	and	executed	with	precision.	Now,	as	per	the	testimony	of	Vijay
Bhandari	his	son	used	to	take	tuitions	at	two	places	in	Yojna	Vihar.	As	admitted	by	Vijay	Bhandari,	Sai	Baba



Mandir	in	Sarita	Vihar	was	not	on	the	way	from	his	house	to	the	house	of	either	teacher	in	Yojna	Vihar	where
his	son	used	to	go	for	tuitions	nor	was	the	temple	on	the	way	between	said	two	houses.	If	indeed,	Vikas	was
lured	away	from	Sai	Baba	Mandir	and	before	he	went	to	the	temple,	as	deposed	to	by	Vijay	Bhandari	he	had
attended	the	tuition	at	A-98	Yojna	Vihar	i.e.	the	house	of	the	Sanskrit	teacher	and	thereafter	had	to	go	to	the
other	house	to	take	tuition	in	Science,	it	has	to	be	that	Vikas,	per	chance,	went	to	Sai	Baba	Mandir.	This	does
not	fit	into	the	theory	of	a	conspiracy	being	executed.	It	is	obvious	that	since	visit	of	Vikas	to	Sai	Baba	Mandir
was	a	matter	of	chance,	he	or	those	who	met	him	at	the	temple,	did	so	by	chance.	We	hasten	to	add	that	we
are	 highlighting	 this	 feature	 to	 bring	 home	 the	 point	 that	 this	 evidence	 somewhat	 dents	 the	 theory	 of
conspiracy,	by	no	means	should	we	be	read	to	be	understood	that	it	demolishes	the	theory	of	conspiracy.

52.	The	evidence	of	 last	seen	is	most	uninspiring	and	we	are	left	with	no	option	but	to	reject	the	same	and
unfortunately	for	the	prosecution,	not	only	does	the	theory	of	last	seen	fail	but	the	starting	point	of	further
investigation,	with	the	appellants	being	the	focus	as	accused,	stands	demolished	and	this	lays	a	very	strong
foundation	to	the	recoveries	being	planted.

53.	 Recoveries	 effected	 on	 18.11.2000	 are	 a	 pen	 Ex.P-6,	 spectacles	 Ex.P-1,	 rubber	 slippers	 Ex.P-2,	 Social
Science	book	Ex.P-3,	copy	(Sanskrit)	Ex.P-4	and	copy	(English)	Ex.P-5.

54.	The	pen	Ex.P-6,	which	surprisingly	is	a	ordinary	ball	pen	without	any	distinctive	mark	has	been	identified
by	 Vijay	 Bhandari	 as	 belonging	 to	 his	 son.	 How	 he	 did	 so,	 there	 being	 no	 proof	 that	 Vijay	 Bhandari	 had
mastered	transcendental	meditation,	has	left	us	mystified.	The	claim	is	an	over	exaggeration.	It	be	noted	that
the	pen	was	not	put	up	for	test	identification.	Even	the	recovery	thereof	is	shrouded	in	mystery	for	the	reason
the	pen	has	not	been	shown	recovered	from	the	personal	search	memo	of	Rajneesh	but	Insp.	Sarabjit	Singh
claims	that	after	other	recoveries	were	made	the	pen	was	noted	in	the	shirt	pocket	of	Rajneesh	and	on	being
identified	 by	 Vijay	 Bhandari	 as	 belonging	 to	 his	 son,	 was	 seized.	 But	 the	 recovery	 memo	 shows	 as	 if	 the
recovery	is	attributed	to	Rajneesh.

55.	As	per	Vijay	Bhandari	his	son	used	to	take	tuitions	in	Sanskrit	and	Science.	His	son	had	left	the	house	to
take	 tuitions	 from	 two	 teachers	 in	 both	 subjects.	 Why	 should	 the	 child	 be	 then	 carrying	 the	 Social	 Science
Book	 Ex.P-3	 and	 the	 English	 copy	 Ex.P-5?	 We	 find	 no	 answer.	 Is	 there	 not	 a	 possibility	 that	 Vijay	 Bhandari
voluntarily	handed	over	 the	same	to	a	willing	 investigating	officer	 for	being	planted?	We	think	yes,	at	 least
may	be.	As	regards	the	Sanskrit	copy,	there	is	no	work	recorded	as	having	been	done	in	the	notebook	after
9.11.2000.	The	 learned	Trial	 Judge	has	noted	 this,	but	 returned	a	 finding	 that	 there	 is	a	possibility	 that	 the
Sanskrit	 teacher	never	gave	or	did	not	 require	Vikas	 to	do	any	Sanskrit	work,	 in	writing,	after	9.11.2000	 till
13.11.2000.	 Sanskrit	 language	 is	 learnt	 and	 the	 skill	 honed	 by	 writing.	 It	 is	 thus	 possible	 that	 a	 Sanskrit
notebook	 lying	 in	 the	 house	 was	 utilized	 for	 being	 planted.	 In	 any	 case,	 the	 controversy	 could	 have	 been
easily	resolved	by	examining	the	teacher	who	taught	Sanskrit	to	Vikas	whose	house	Vikas	had	visited	and	had
taken	 tuition	 on	 13.11.2000	 as	 per	 the	 claim	 of	 Vijay	 Bhandari.	 She	 was	 the	 best	 witness	 who	 could	 have
thrown	light	on	the	issue	and	thus	on	account	of	not	examining	the	best	witness,	the	benefit	has	to	be	to	the
credit	of	the	accused	and	not	to	their	debit.

56.	Pertaining	to	the	other	recoveries,	relevant	would	it	be	to	note	that	the	specs	and	the	chappals	could	also
possibly	 be	 planted	 as	 also	 the	 wrappers	 of	 the	 tablets,	 the	 syringe	 and	 the	 vial.	 But,	 what	 is	 of	 greater
damage	to	the	case	of	the	prosecution	is	that	we	have	no	evidence,	save	and	except	the	inadmissible	portion
of	 the	disclosure	statement	of	all	 the	accused	and	the	testimony	of	PW-1	that	 the	premises	A-157,	Vaishali,
Sector-I	Ghaziabad	was	taken	on	rent	by	Rajneesh.	For	unexplainable	reasons	the	landlord	of	the	building	has
not	been	examined	as	a	witness.	No	neighbour	has	been	examined	to	prove	said	fact.	No	article	belonging	to
Rajneesh	has	been	picked	up	from	the	house.	The	pointing	out	memo	Ex.PW-1/E	of	the	house	A157	Sector-1,
Vaishali	is	at	the	instance	of	Romil	Sharma	and	not	at	the	instance	of	Rajneesh.

57.	 In	 respect	 of	 the	 recoveries,	 we	 find	 some	 credibility	 in	 the	 submission	 made	 by	 Sh.	 K.K.	 Sud,	 learned
senior	counsel	 for	appellant	Rajneesh	that	 if	 the	accused,	as	per	 the	prosecution,	had	the	sense	to	destroy



evidence	by	 throwing	away	the	dead	body	of	Vikas	and	for	which	purpose	they	procured	cloth,	 rope	and	a
bisterband,	 it	does	not	stand	to	logic	or	reason	that	they	would	keep	petty,	yet	highly	 incriminating	articles
with	 them,	 which	 could	 be	 easily	 packed	 inside	 the	 bisterband	 and	 thrown	 along	 with	 the	 dead	 body.	 We
further	 find	 credibility	 in	 the	 submission	 that	 the	 post-mortem	 report	 of	 the	 dead	 body	 of	 Vikas	 does	 not
record	the	body	being	pricked	with	a	needle,	which	would	have	been	noted	by	the	doctor	who	conducted	the
post-mortem	had	there	been	any.	We	also	find	considerable	merit	in	the	submission	that	save	and	except	the
testimony	 of	 Romil,	 the	 accomplice	 to	 the	 crime,	 there	 is	 no	 evidence	 that	 the	 crime	 took	 place	 at	 A-157,
Sector-I,	 Vaishali.	 We	 further	 find	 merit	 in	 the	 submission	 that	 in	 the	 facts	 of	 the	 instant	 case	 where	 the
evidence	 of	 break	 through	 to	 the	 crime	 is	 found	 seriously	 flawed,	 it	 would	 be	 most	 unsafe	 to	 sustain	 the
conviction	on	the	testimony	of	an	accomplice,	which	even	otherwise	as	per	the	requirement	of	law,	by	virtue
of	 illustration	 'b'	 to	Section	114	of	the	Evidence	Act,	requires	corroboration	 in	material	particulars	since	 law
treats	 the	 testimony	 of	 an	 accomplice	 as	 tainted	 evidence	 because	 the	 accomplice	 is	 a	 person	 condemned
twice	 over;	 firstly	 being	 a	 self-admitted	 party	 to	 a	 crime	 and	 secondly	 being	 a	 self-admitted	 person	 who
breaches	the	confidence	of	his	partners	in	a	crime.

58.	We	are	left	wondering	as	to	why	the	prosecution	chose	not	to	lead	evidence	that	House	No.	A-157	Sector-1
Vaishali	was	under	the	tenancy	of	the	appellant	Rajneesh.	It	is	a	fundamental	rule	of	Criminal	Jurisprudence
that	not	only	the	character	but	even	the	quality	of	evidence	has	to	be	taken	note	of	while	determining	what
value	has	to	be	attached	to	a	piece	of	incriminating	evidence.

59.	That	takes	us	to	the	question	of	Romil	Sharma's	testimony,	not	only	 in	relation	to	proof	of	the	fact	that
House	 No.	 A-157	 Sector-1,	 Vaishali	 was	 under	 the	 tenancy	 of	 Rajneesh	 but	 even	 with	 respect	 to	 the
creditworthiness	 of	 his	 testimony.	 But	 before	 that,	 we	 need	 to	 answer	 the	 question	 of	 the	 purity	 of	 his
confessional	statement	recorded	before	the	learned	Magistrate	after	he	was	granted	pardon	and	accepted	as
an	approver.

60.	The	relevant	facts	have	been	noted	by	us	in	paras	21	to	24	above.

61.	There	can	be	no	quarrel	with	the	proposition	that	by	virtue	of	Section	306	to	Section	307	of	the	Code	of
Criminal	Procedure,	after	committal	proceedings	are	over	and	charge	has	been	framed,	it	 is	permissible	for
the	Court	of	Sessions,	pertaining	to	an	offence	triable	exclusively	by	the	Court	of	Sessions,	to	grant	a	pardon
and	then	for	the	Magistrate	concerned	to	record	the	statement	of	the	approver	on	oath.

62.	We	are	not	 impressed	with	 the	submission	made	by	Shri	K.K.	Sud,	 learned	senior	counsel	 for	appellant
Rajneesh,	that	the	pardon	stands	vitiated	on	account	of	Romil	being	subsequently	enlarged	on	bail.	There	is
no	 law	 which	 requires	 an	 approver	 to	 be	 kept	 in	 custody	 till	 the	 trial	 is	 over.	 Therefore,	 we	 straightway
proceed	 to	 answer	 the	 question	 whether	 the	 learned	 Magistrate	 who	 recorded	 Romil's	 statement	 under
Section	164	Cr.P.C.	acted	lawfully?	As	also	the	supplementary	question:	Whether	there	is	a	possibility	of	the
prosecution	conniving	with	Romil	to	make	a	false	confession	implicating	the	appellants	and	of	course	himself
i.e.	Romil,	but	on	the	assurance	that	Romil	would	be	pardoned?

63.	We	find	an	error	committed	by	the	learned	Metropolitan	Magistrate	in	his	order	dated	1.11.2001,	relevant
part	whereof	has	been	noted	in	para	22	above.	The	learned	Magistrate	has	recorded	that	he	has	explained	to
Romil	that	he	is	duty	bound	to	make	a	true	and	complete	disclosure.	The	mandate	of	the	law	is,	vide	Section
164(4)	Cr.P.C.	to	explain	to	the	accused	that	he	is	not	bound	to	make	a	confession	and	that,	if	he	does	so,	the
confession	may	be	used	as	evidence	against	him.	We	do	not	find	any	evidence	that	the	learned	Metropolitan
Magistrate	did	so.	Further,	with	reference	to	the	extract	of	the	statement	of	Romil	Sharma	as	reproduced	by
us	in	para	23	above	we	find	that	two	very	cryptic	questions	have	been	put	to	Romil	to	ascertain	whether	Romil
Sharma	 was	 truly	 making,	 without	 influence,	 compulsion,	 threat	 or	 fear	 a	 confessional	 statement.	 In	 the
decision	reported	as	:	1995	(2)	SCC	76	Shivappa	v.	State	of	Karnataka,	 in	para	6	thereof,	the	Supreme	Court
emphasized	 that	 while	 recording	 confessions	 under	 Section	 164	 Cr.P.C.	 the	 Magistrate	 must	 comply	 not
merely	in	the	form	but	also	in	essence	with	the	provisions	of	Section	164	Cr.P.C.	It	was	highlighted	that	the



Magistrate,	before	proceeding	to	record	the	confessional	statement	must	make	a	searching	inquiry	from	the
accused	 to	 ensure	 that	 there	 is	 no	 scope	 for	 doubt	 of	 any	 sort	 of	 extraneous	 influence	 proceeding	 from	 a
source	interested	in	the	prosecution	still	lurking	in	the	mind	of	an	accused.

64.	Now,	how	would	Romil	Sharma	know	as	 to	what	view	would	be	 taken	by	 the	Court	with	 respect	 to	 the
testimony	of	Ashwani	Kumar	PW-3	whose	statement	under	Section	161	Cr.P.C.	was	fairly	incriminating,	apart
from	 other	 accused,	 Romil	 Sharma.	 But,	 the	 prosecution,	 may	 be,	 was	 wary	 of	 its	 case,	 probably	 having
knowledge	 of	 interpolating	 the	 record.	 Such	 a	 prosecutor	 would	 certainly	 be	 motivated	 to	 try	 and	 have
somebody	as	an	approver,	and	given	the	situation	 in	which	 it	 found	 itself,	possibly	 influenced	or	motivated
Romil	Sharma.

65.	Vis-a-vis	his	disclosure	statement	and	his	testimony	in	Court	we	have	noted	in	para	26	above	as	many	as
22	improvements.	To	be	fair	to	the	prosecution	we	must	record	that	he	has	deposed	in	substantial	sync	with
his	confessional	statement.

66.	But	we	find	significant,	over	enthusiastic	statements	made	by	him	in	his	confessional	statement	as	also
while	 deposing	 in	 Court;	 for	 example	 he	 has	 said	 that	 after	 Vikas	 was	 brought	 to	 the	 house	 of	 Rajneesh,
through	the	mobile	phone	of	Rajneesh,	Vikas	telephoned	at	his	house	and	informed	that	he	will	come	back
after	half-anhour;	a	fact	not	deposed	to	by	the	father	of	Rajneesh.	But	we	do	not	intend	to	pen	profile	such
over	enthusiastic	statements,	for	the	reason,	we	believe,	the	surrounding	facts	and	circumstances	compel	our
judicial	 conscience	 to	 lean	against	 the	voluntariness	of	Romil's	 confessional	 statement	 recorded	before	 the
Magistrate	(the	same	being	motivated	by	the	prosecution	under	the	bargain	of	a	pardon)	not	only	on	account
of	 the	 cryptic	 inquiry	 conducted	 by	 the	 learned	 Magistrate	 before	 recording	 the	 satisfaction	 that	 the
statement	was	voluntary,	but	even	on	account	of	material	 improvements	in	the	said	statement	which	find	a
reflection	in	the	testimony	of	Romil	when	he	deposed	in	Court,	vis-a-vis	his	first	confessional-cum-disclosure
statement.

67.	 It	 is	 unfortunate	 that	 a	 crime	 is	 going	 unpunished,	 but	 we	 cannot	 help	 for	 the	 reason	 we	 have	 to	 be
dictated	not	by	emotions	but	by	our	judicial	conscience	which	requires	us	to	be	guided	by	law	and	prudence.

68.	 The	 weak	 and	 insufficient	 quality	 of	 the	 prosecution	 evidence,	 our	 reasons	 for	 demolishing	 Ashwani
Kumar's	(PW-3)	statement	Ex.PW-3/DA	as	a	contemporaneous	recording	of	the	same	which	taints	the	further
evidence	 and	 the	 investigation	 and	 the	 surrounding	 circumstances,	 as	 have	 been	 discussed	 by	 us
hereinabove,	compel	us	to	grant	the	benefit	of	doubt	to	the	appellants.

69.	The	appeals	are	allowed.	The	impugned	judgment	and	order	dated	15.5.2008	convicting	the	appellants	for
the	 offences	 they	 were	 charged	 of	 is	 set	 aside.	 The	 appellants	 are	 acquitted	 of	 the	 charge	 framed	 against
them.	The	order	on	sentence	dated	24.5.2008	is	also	set	aside.

70.	 Since	 the	 appellants	 are	 in	 jail	 we	 direct	 that	 a	 copy	 of	 this	 decision	 in	 each	 appeal	 be	 sent	 to	 the
Superintendent,	Central	Jail	Tihar	who	is	directed	to	release	the	appellants	forthwith	if	not	required	in	custody
in	any	other	case.
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