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In a suit to set aside a deed of trust executed to secure the payment of a note

signed by husband and wife, and the acknowledgment of which was certified as

required by law, it was in proof that the wife signed the note and the deed, having

an opportunity to read both before signing them; she was before an officer

competent to take her acknowledgment, and he came into her presence at the

request of the husband, to take it, and she knew, or could have ascertained, while

in the presence of the officer, as well to what property the deed referred as the

object of its execution.  Held  that the certificate must stand against a mere conflict

of evidence as to whether she willingly signed, sealed, and delivered the deed, or

had its contents explained to her by the officer, or was examined privily and apart

from her husband, and that even if it be only  prima facie  evidence of the facts

therein stated, it cannot be impeached, in respect to those facts, except upon

proof which clearly and fully shows it to be false or fraudulent.

Bill in equity to set aside a deed of trust given by husband and wife of wife's real

estate to secure payment of a debt of the husband. The following averment in the

bill shows the ground of the action:

"7. Complainant charges and avers that said deed of trust (and the other paper,

whatever it may be) is a fraud upon her rights; that the same is void in law, in that

she did not know its contents, and that she did not acknowledge the same in any

manner, either in the presence or hearing of her husband, or separately and

privately and apart from him; that she never borrowed or ever received one cent or

any other sum therefor or on account of said deed of trust; that the whole

transaction was fraudulent and void; that said John Little is dead, and said

Holtzman now claims to be the holder of said debt, and she is advised that her

only remedy is in this Court."

The case was mainly argued on the facts.
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MR. JUSTICE HARLAN delivered the opinion of the Court.



It is provided by the Revised Statutes of the United States, relating to the District

of Columbia, that

"When any married woman shall be a party executing a deed for the conveyance

of real estate or interest therein, and shall only be relinquishing her right of dower,

or when she shall be a party with her husband to any deed, it shall be the duty of

the officer authorized to take acknowledgments, before whom she may appear, to

examine her privily and apart from her husband, and to explain
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to her the deed fully;"

further,

"If upon such privy examination and explanation, she shall acknowledge the deed

to be her act and deed, and shall declare that she had willingly signed, sealed, and

delivered the same, and that she wished not to retract it, the officer shall certify

such examination, acknowledgment, and declaration, by a certificate annexed to

the deed, and under his hand and seal,"

to the effect indicated in the form prescribed by the statute. R.S.Dist.Col. 450. It is

also provided that

"When a privy examination, acknowledgment, and declaration of a married woman

is taken and certified and delivered to the recorder of deeds for record, in

accordance with the provisions of this [the fourteenth] chapter, the deed shall be

as effectual in law as if she had been an unmarried woman; but no covenant

contained in this deed shall in any manner operate upon her or her heirs, further

than to convey effectually her right of dower or other interest in the real estate

which she may have at the date of the deed."

Ib.,  452.

These statutory provisions being in force, there was placed upon record in the

proper office in the District of Columbia, on the 17th day of November, 1875, a



deed of trust purporting to have been executed by Mark Young and Virginia

Young, his wife, and to have been, on the same day, acknowledged before B. W.

Ferguson, a justice of the peace in and for the District of Columbia. The certificate

of that officer, under his hand and seal, shows that the grantors were personally

known to him to be the persons who executed the deed; that they personally

appeared before him in this District

"and acknowledged the same to be their act and deed, and the said Virginia

Young, wife of said Mark Young, being by me [him] examined privily and apart

from her husband, and having the deed aforesaid fully explained to her,

acknowledged the same to be her act and deed, and declared that she had

willingly signed, sealed, and delivered the same, and that she wished not to retract

it."

This deed of trust conveyed certain real estate in the City of Washington, the

property of Mrs. Young, to the appellees, Duvall and Holtzman, in trust to secure

the payment of a note executed by the grantors, whereby they promised to pay to

the order of John Little, two years after date at the National
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Metropolitan Bank the sum of $8,000, with interest at the rate of ten percent until

paid. Neither Little nor the present holder of the note had any knowledge of the

circumstances attending the execution of the deed. Default having occurred in the

payment of the debt so secured, the trustees advertised the property for sale at

public auction. Thereupon Mrs. Young instituted this suit for the purpose of

preventing such sale and to obtain a decree declaring the deed of trust fraudulent

and void, and requiring it to be surrendered for cancellation.

The bill sets forth several grounds upon which relief to that extent is asked, but

those only deserve serious consideration which are embraced by averments, to

the following effect: that the contents of the deed were never explained to her; that

she signed it because she was required, ordered, and commanded to do so by her

husband and a person who was with him; that its contents were never known or



explained to her by the officer; that so far from her having been examined, in

reference to the deed, privily and apart from her husband, the latter remained in

the presence of herself and the officer on the occasion when it is claimed she

signed, acknowledged, and delivered it. It was in proof that Mrs. Young signed the

note and the deed, having an opportunity to read the papers before signing them;

she was before an officer competent under the law to take her acknowledgment,

and he came into her presence for the purpose of receiving it; he so came at the

request of the husband, who expected, by means of the executed deed of trust, to

secure a loan from John Little of the amount specified in the note, and she knew,

or could readily have ascertained while in the presence of the officer, as well to

what property the deed referred as the object of its execution. There is, however, a

conflict in the evidence as to whether she willingly signed, sealed, and delivered

the deed, or had its contents fully or at all explained to her by the officer, or was

examined privily and apart from her husband.

It is not necessary to enter upon a review of the adjudged cases bearing upon the

general question of the effect to be given to the certificate of an officer taking an

acknowledgment of a married woman to a conveyance of real estate, for if it
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be assumed for the purposes of this case that it is only  prima facie  evidence of

the facts stated in it, we are of opinion that the integrity of the certificate before us

has not been successfully impeached. The certificate of the officer states every

fact essential under the statute to make the deed, upon its being delivered for

record, as effectual in law as if Mrs. Young was an unmarried woman. The duties

of that officer were plainly defined by statute. It was incumbent upon him to explain

the deed fully to the wife, and to ascertain from her whether she willingly signed,

sealed, and delivered the same, and wished not to retract it. The responsibility was

upon him to guard her against coercion or undue influence upon the part of the

husband, in respect of the execution and delivery of the deed. To that end, he was

required to examine her privily and apart from the husband. These facts were to

be manifested by a certificate under his hand and seal. Of necessity, arising out of

considerations of public policy, his certificate must, under the circumstances



disclosed in this case, be regarded as an ascertainment, in the mode prescribed

by law, of the facts essential to his authority to make it, and if, under such

circumstances, it can be contradicted, to the injury of those who in good faith have

acted upon it -- upon which question we express no opinion -- the proof to that end

must be of such a character as will clearly and fully show the certificate to be false

or fraudulent.  Insurance Company v. Nelson,  103 U. S. 544  ,  103 U. S. 547  .

The mischiefs that would ensue from a different rule could not well be overstated.

The cases of hardship upon married women that might occur under the operation

of such a rule are of less consequence than the general insecurity in the titles to

real estate which would inevitably follow from one less rigorous. It is sufficient for

the disposition of this case to say that even upon the assumption that the

certificate is only  prima facie  evidence of the facts stated in it, the proof is not of

that clear, complete, and satisfactory character which must be required to impeach

the official statements of the officer who certified Mrs. Young's acknowledgment of

the deed in question.

The decree must therefore be affirmed.

It is so ordered.
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