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Thomas & Co. v. Woolridge

90 U.S. (23 Wall.) 283

ON MOTION TO DISMISS APPEAL FROM THE CIRCUIT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

1. The Court will not, generally speaking, refuse to hear a motion to dismiss before
the term to which, in regular order, the record ought to be returned, if the record be
printed and the rules of court about motions of that sort have been complied with
by the party making the motion.
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2. Though a failure of the party making a motion to dismiss to send a copy of his
brief to the counsel of the other side within the time required by the amendment
made at December Term, 1871, to Rule 6, would entitle such counsel of the other
side to ask to postpone the hearing in order to give time for further preparation, yet
if he have himself before the hearing filed a full argument upon the merits of the
motion, the failure of his opposing counsel to have complied with the amendment
to the rule would hardly warrant an objection that the notice of the motion was
insufficient.
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3. A motion to dismiss an appeal in equity may properly be made by one of several
appellees, he being the only one who has any interest in the suit and the only one
who filed an answer below.

4. An appeal will not lie from a decree dissolving an injunction unless there be a
dismissal of the bill.

In May, 1874, Wooldridge, of Kentucky, got a judgment in the circuit court just
named, against Thomas & Co., of Mississippi, for $4,800.

In June following, one Hedric, of Louisiana, a creditor of Wooldridge, attached in a
state court of Mississippi the judgment which Wooldridge had thus got, and
summoned Thomas & Co. as garnishees. Notwithstanding this, the attorney of
Wooldridge issued a fi. fa. against Thomas & Co., and the marshal was
proceeding to levy and make sale of their property to satisfy it. They informed him
of the attachment, and that they had been summoned as garnishees, and
remonstrated against the levy. To this the marshal replied that his own fees in the
suit of Wooldridge against them, and the fees of Wooldridge's attorney would take
precedence of any lien made by the attachment. Thomas & Co. accordingly paid
the marshal his own fees and those of the attorney, and a credit to this extent was
entered on the fi. fa.

However, the attorney soon afterwards issued an alias fi. fa. for the balance.



Hereupon Thomas & Co. filed a bill against Wooldridge, the attorney, and the
marshal, in the circuit court, where the judgment had been got against them,
praying an injunction against all the parties just mentioned from any further
attempt to collect the judgment got by Wooldridge, until the proceedings in
attachment had been disposed of, the bill stating that the attorney was made
defendant "by reason of his being attorney of the said Wooldridge, and not by
reason of any personal interest of his own in the matters set forth in the bill." The
bill prayed process against Wooldridge, the attorney, and the marshal, and that
Wooldridge,
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as "the real party in interest,” might be required to answer, and that he, the
attorney, and marshal should be enjoined from proceeding until, as already said,
the result of the proceedings in attachment should be seen.

The bill also prayed that if the complainants should be adjudged to pay the
judgment debt under the proceedings in attachment, Wooldridge might be
perpetually enjoined from its collection.

Upon the filing of the bill, an interlocutory injunction was allowed. An answer by
Wooldridge, but not by either the attorney or marshal, and replication to the
answer were afterwards filed and testimony was taken. On 1st December, 1874,
Wooldridge moved to dissolve the injunction upon bill and answer filed, and on the
same day the following order was made in the cause:

"This cause coming on to be heard upon the bill and answer filed, and the motion
of the defendants to dissolve the injunction heretofore granted herein, and after
hearing the argument of counsel, and being fully advised of and concerning the
matters and things in the pleadings mentioned, the court doth order, adjudge, and
decree, that the said injunction be, and is hereby dissolved, and that the
complainants pay the costs of this proceeding."

Upon the petition of the complainants, an appeal from this order was allowed on
the 28th December, 1874, "to supersede the order of dissolution and reinstate the



injunction. " Bond was filed on the same day to perfect the appeal.

This appeal having been allowed during the present term of this Court, the
appellants had by the general practice of the Court until the next term to file the
record here. Not waiting for the appellants to file the record, the appellee caused it
to be done on the 9th February, 1875, and on the same day filed this motion to
dismiss the appeal on the ground that the order appealed from was not a final
decree. On the 25th February the appellants were served, at Vicksburg,
Mississippi, with notice for the hearing of the motion on the 22d of March, but the
notice was not accompanied
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by a copy of the brief or argument to be submitted. The record had been printed.
An amendment to Rule 6, adopted at the December Term, 1871, orders that:

"All motions to dismiss appeals and writs of error (except motions to docket and
dismiss under the ninth rule) must be submitted in the first instance in printed
briefs or arguments. If the Court desires further argument on the subject, it will be
ordered in connection with the hearing on the merits."

"The party moving to dismiss shall serve notice of the motion, with a copy of his
brief or argument, on the counsel for the plaintiff in error or appellant, of record, at
least three weeks before the time for submitting the motion,"

&c.;

However, in the present case, the appellants, before the day fixed for the hearing
of the motion, filed a brief of six pages, going into the merits of the motion.

The record had been printed.
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THE CHIEF JUSTICE delivered the opinion of the Court.



It is first objected that this motion cannot be entertained now because the
appellants had until the next term to file the record. In Ex Parte Russell, |
Footnote 1 ] we decided that

"unless some unforeseen inconvenience should arise from the practice, we would
not refuse to hear a motion to dismiss before the term in which, in regular order,
the record ought to be returned"

if the record was actually brought here and printed. We think now, as we did then,
that such a practice will "be likely to prevent great delays and expense and further
the ends of justice."

It is next objected that the notice of the motion is insufficient because it was not
accompanied by a copy of the brief or argument to be used in its support, as
required by the amendment to Rule 6, adopted at the December Term, 1871. This
might have been a good cause for postponing the hearing to give time for further
preparation if application therefor had been made. Instead of that, a full argument
has been filed upon the merits of the motion. No more could be done if the hearing
should be now postponed. Under these circumstances, we are inclined to treat the
filing of the argument as a waiver of the notice required by the rule.

It is next objected that all the parties defendant in the lower court are not parties to
this motion to dismiss. The motion is made by the appellees and is signed by the
attorney of the only defendant in the court below who had any real interest in the
litigation, and the only one who filed an answer.

This brings us to the merits of the motion. We have many times decided that an
appeal will not lie from a decree dissolving an injunction without dismissing the bill.
[ Footnote 2 ]

In this case, the bill was not dismissed. It may have been the intention of the court
to dispose of the whole case by the
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entry as made, but that intention is certainly not expressed. A motion was made to
dissolve the injunction upon the bill and answer filed. It does not appear that the
case was heard except upon this motion, and there is nothing in the record to
show that it will not be still within the power of the circuit court upon the dismissal
of the appeal to grant the complainants all the relief they ask. The case is still open
on its merits. It is only the interlocutory order that has been disposed of.

Appeal dismissed.

[ Footnote 1 ]

80 U. S. 13 Wall. 671.

[ Footnote 2 ]

Young v. Grundy, 6 Cranch 51; McCollum v. Eager, 2 How. 61; Hiriart v. Ballon,
9 Pet. 167; Moses v. The Mayor, 15 Wall. 390.
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