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89 U.S. (22 Wall.) 464

APPEAL FROM THE CIRCUIT COURT

FOR THE DISTRICT OF NEBRASKA

SYLLABUS

1. Under the Act of July 2, 1864, 13 Stat. at Large 364, which gave to the

Burlington & Missouri River Railroad Company every alternate section of the

public lands to the amount of ten alternate sections per mile on each side of the

https://sooperkanoon.com/
https://sooperkanoon.com/82717


road on the line thereof, but enacted in its twenty-first section that

"Before any land granted by this act shall be conveyed to the said company, there

shall first be paid into the  Treasury of the United States the cost of surveying,

selecting, and conveying  the same by the said company,"

it is not clear what the "cost of conveying" is, no statute known to the Court

authorizing a charge or fee for issuing a patent. Nor is it clear whether, under the

terms the "cost of selecting and conveying," the fees of $1 for each final location of

one hundred and sixty acres, given to  registers and receivers  by the Act of

Congress of July 1, 1864, 13 Stat. at Large 365, is meant or not.

2. Nor, under the General Statute 907 of the State of Nebraska, is it plain what is

the latest day at which by the laws of that state the right to assess lands for

taxation can be exercised for any given year.
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3. In this state of uncertainty as to the exact meaning of the statutes, federal and

state, and in the absence of any decision by the state court as to the meaning of

the state statute and of any long and well settled practice under it, this Court

refused to enjoin county officers in Nebraska from levying a tax laid under state

authority on lands granted by Congress to a railroad company in a case where the

ground on which the prayer for injunction was based was that the registers' and

receivers' fees, which the complainant assumed to be the "costs of selecting and

conveying," mentioned in the Act of Congress, had not been paid until a few days

after the time when the complainant, on his construction of the Act of the state

above mentioned, assumed was the last day on which taxes could be laid, and

when all those claims of the federal government were satisfied before half the

current year for which the taxes were levied had expired, and patents for the lands

had issued, before the bill praying the injunction was filed.

Hunnewell, for himself and others, citizens, all, of states other than Nebraska, filed

a bill in the court below against Cass and other counties of the State of Nebraska,



their treasurers, and the Burlington & Missouri River Railroad Company to obtain

an injunction on the said treasurers to prevent their collecting state and county

taxes which had been levied on certain lands granted to the said company by an

act of Congress. He alleged himself and the others to be stockholders in the

company; that the lands on which the taxes had been assessed were not liable to

taxation under state authority; that the company was about to pay these taxes

notwithstanding that he had made a protest and remonstrance against their so

doing. The bill prayed relief as above said by injunction.

The case, divested of parts of it disposed of in principle by the case of  Railroad

Company v. McShane,  just reported, and therefore not necessary to be

presented, was thus: [  Footnote 1  ]
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An act of Congress approved July 2, 1864, [  Footnote 2  ] by which the Burlington

& Missouri River Railroad Company, a corporation created by the laws of Iowa,

was authorized to extend its road through Nebraska from a point on the Missouri

River to another point on the Pacific railroad so as to connect with it thus enacted:

"SECTION 19. That for the purpose of aiding in the construction of said road, there

be and hereby is granted to the Burlington & Missouri River Railroad Company,

every alternate section of public land, . . . designated by odd numbers, to the

amount of ten alternate sections per mile on each side of the said road, on the line

thereof, and not sold, reserved, or otherwise disposed of by the United States, and

to which a preemption or homestead claim may not have attached at the time the

line of said road is definitely fixed."

By a subsequent section, whenever the company had completed twenty

consecutive miles of its road, in a manner prescribed, the President of the United

States was to appoint commissioners to examine and report to him relative

thereto; and if it should appear to him that twenty miles of the road had been

properly completed, then, upon certificate of said commissioners to that effect,

patents were to issue conveying the right and title to the lands to the company on



each side of said road as far as the same was completed. And such examination,

report, and conveyance by patents, was to continue from time to time, in like

manner, until the road should be completed.

The act went on in its twenty-first section thus:

"SECTION 21. Before any land granted by this act shall be conveyed to the said

company . . . , there shall first be paid  into the Treasury of the United States the

cost of surveying, selecting, and conveying the same by the said company,  . . .

which
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amount shall, without further appropriation, stand to the credit of the  proper

account,  to be used by the Commissioner of the General Land Office,  for the

prosecution of the survey of public lands along the line of said road.  "

The road of the Burlington & Missouri company was completed for the purpose of

this case, we may consider, in the spring of 1872. In that year, the  first  day of

April fell on Monday.

The costs of  surveying  the lands which the county treasurers had sought to tax,

were paid on the  seventh  day of March; and the fees of the register and receiver

of the land office -- which  fees the complainants alleged to be the "cost" of

"selecting and conveying,  " which, with the cost of surveying,  the above-quoted

twenty-first section enacted should be paid into the Treasury, "before any land

granted by the act should be conveyed to the company,"  were not paid until the

19th and 20th of April, which days, as happened in 1872, were respectively the 

third  Friday and Saturday of the month; the third Monday (as the month came in

on Monday) having been the 15th.

The complainants now, citing a statute of Nebraska, which they stated governed

the subject, alleged that the time to which all assessment, for taxation of lands in

the state related, was fixed by the statute on the first day of March, in each year;

and that if the lands were not taxable on that day, they were not taxable at all for



that year; that if this were not true, yet that no land could be taxed for any year

which was not liable to taxation when the power of certain "precinct assessors,"

mentioned in the statute, expired after their meeting on the  first Monday of April 

(prescribed by the statute), for the purpose of equalizing the assessment, or, at the

latest, after the session of the county commissioners which the statute fixed for the 

third Monday of April,  and which third Monday in April, 1872, was, as already

stated, Monday the  fifteenth  of the month.

The facts of the case and the positions just stated involved, therefore, two

questions:

1. Whether under the statutes of Nebraska the assessment &c.;, had been in

time?
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2. Whether the fees of the register and receiver, which had been paid on the third

Friday and Saturday (the 19th and 20th) of April, were the "costs" of "selecting and

conveying the lands" which the twenty-first section of the Act of Congress enacted

should, with the cost of surveying, be paid before the lands should be conveyed to

the company?

As to the first point, the only statute of Nebraska referred to by counsel on either

side, or which was suggested from any quarter as bearing on the question, was

one, as follows:

`GENERAL STATUTE 709

"SECTION 26. The precinct assessors of each county shall meet at the office of

the county clerk, on the first Monday of April of each year, for the purpose of

equalizing the assessments, and shall return their lists to the county clerk on or

before the second Monday of the same month."

"SECTION 27. The county commissioners of each county shall constitute a board

of equalization for the county, and said board, or any two of them, shall hold a



session of at least three days, at the county seat, commencing on the third

Monday of April in each year, for the purpose of equalizing and correcting the

assessment roll in their county."

By section twenty-eight, the county clerk is directed to make out and transmit to

the state auditor an abstract of these matters, as settled by the board of county

commissioners, on or before the first Monday of May. On the fourth Monday in

May, the governor, state auditor, and treasurer are to meet as a state board of

equalization, and to decide upon the rate of the state tax, state school tax, and

sinking fund tax for the current year.

The auditor is then to transmit this result to the county clerks on or before the

second Monday in June, and on the first Monday in July the county commissioners

are required to meet and levy the necessary taxes for the current year.

By section fifty-two, it is declared that taxes upon real property shall be a perpetual

lien thereupon, commencing from the 1st day of March of the current year, against

all persons and bodies corporate, except the United States and the state of

Nebraska.
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By section fifteen, all personal property is to be listed, assessed, and taxed in the

county where the owner resides on the 1st day of March, but if the owner resides

out of the state it is to be listed and taxed where it may be  at the time of listing.

As to the second matter, whether the fees of the registers and receivers were or

were not "costs of selecting and conveying the lands," within the meaning of the

twenty-first section, the Act of Congress, the only statute cited on either side, was

one of July 1st, 1864, as follows: [  Footnote 3  ]

"  An Act to regulate the compensation of registers and receivers of the land

offices in the several states and territories, in the location of lands by states and

corporations under grants from Congress.  "



"In the location of lands by states and corporations under grants from Congress for

railroads and other purposes, . . . the  registers and receivers  of the land offices of

the several states and territories in the districts where such lands may be located,

for their services therein shall be entitled to receive a fee of $1 for each final 

location  of one hundred and sixty acres, to be paid by the state or corporation

making such  location,  the same to be accounted for in the same manner as fees

and commissions on warrants and preemption  locations, with limitations as to

maximum of salary prescribed by existing laws,  in accordance with such

instructions as shall be given by the Commissioner of the General Land Office."

The court below dismissed the bill. It said in its opinion:

"The fees to the registers and receivers of the local land offices, under the Act of

July 1, 1864, are not embraced within those required to be paid by the twenty-first

section of the Act of 1864. These are fees for 'location,' not for 'selecting' and

'conveying' the land."

"But again, it may be remarked that the cost of surveying was paid in time to make

the lands taxable; the work of selecting the lands was done by the company

without, so far as shown, any expense to the government, and for the cost of

conveying
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it does not appear that the government makes or has any claim."

From the decree of dismissal, the complainants took this appeal.

MR. JUSTICE MILLER delivered the opinion of the Court.

The ground of exemption claimed by the bill in this case, so far as not disposed of

by the case of  Railroad Company v. McShane,  just decided, rests upon the

allegation that the costs of selecting, surveying, and conveying the lands had not

been paid at the time of their assessment for taxes of the year 1872, these being

the taxes in dispute. In regard to this ground, we find ourselves embarrassed by

two very troublesome questions, if their solution is essential to a decision of the



case, as was assumed in the argument.

1. What is the latest period at which, by the laws of Nebraska, the right to assess

lands for taxation can be exercised for any given year?

2. What are the costs of selecting and conveying the
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lands of these railroad companies, mentioned in the third section of the Act of

1864?

As the latter question is one to be solved by the acts of Congress or by the rules

and regulations of the lands department, it would seem an appropriate one for a

federal court to answer.

But the lands granted to railroads generally by acts of Congress are the alternate

sections on each side of the road within a certain limit, and therefore, when the

surveys are made and the line of the road laid down by protraction through these

surveys, the sections and parts of sections are at once determined; and there is no

choice or selection to be made.

It is true that by some statutes, and especially by the one granting the lands in

question, where it is found that any odd section which would otherwise go to the

company has been disposed of or preempted, the company may take other lands

in place of it, and this it may select within certain distances from the road. But the

selection, in such case is made by the company, and it is difficult to imagine what

costs the government incurs in the selection which is to be paid by the company

"into the Treasury of the United States." These lands thus selected in lieu of others

also are such small part of the whole grant that the costs of selection could not

amount to much, and the record in the case does not enable us to determine what

particular parcels are of this character.

The act of July 1, 1864, enacts that the register and receiver of the land office in

which the lands granted to states and corporations for railroad and other purposes

are located, are entitled to receive from such corporations a fee of one dollar for



each final location of one hundred and sixty acres, to be accounted for as other

fees are, with limitations of maximum salary prescribed by law.

Counsel for the appellant insists that these are the costs of selection referred to in

the twenty-first section of the Act of Congress of 1864. But those costs were to be

paid into the Treasury, and these are to be paid to the registers and
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receivers. Unless these officers receive fees beyond the maximum salary allowed

to them, these fees would not go into the Treasury, and certainly are not paid into

it by the company, as that act requires the costs to be paid to which it refers.

Again, these fees are to be paid on all the lands located, which may fairly be

construed to be all the lands ascertained to belong to the company under a grant,

while the costs spoken of in the twenty-first section are the costs of  selection, 

which can properly apply only to lands where a choice or option employing

exercise of judgment has been used. Still, as these are the only costs or expenses

which counsel on either side has been able to suggest as the costs of selecting

the lands within the meaning of the statute, it is unsafe to say they are not the

costs referred to.

There is equal uncertainty about what is meant by the costs of conveying the lands

by the government. The conveyance is by patent, and we have been shown no

statute which authorizes a charge or fee for issuing the patent, nor was counsel on

either side able to refer us to any such, though both were familiar with the

operations of the land department in the West.

Turning from this difficulty to the question of the time to which the taxability of

property, real or personal, relates under the laws of Nebraska, we find an equal

embarrassment. No decision of any court of that state has been made on the

subject. No language of the revenue laws of the state fixes such a time expressly.

The provisions contained in General Act 907 [  Footnote 4  ] are all the provisions

we have been able to find bearing on the question, and they are far from



conclusive. In regard to personal property, the first of March seems to be adopted

as a criterion to determine who shall pay the tax, and what county shall receive it

when it has changed locality or ownership during the year and before the tax is

levied. This may also
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be the reason of fixing the lien of the tax on land on the same day, that vendor and

vendee may have a rule to determine upon whom the burden shall fall. But from

this time until the state board of equalization on the fourth Monday in May acts

finally upon it, the assessment of property both real and personal is in progress

and is incomplete, and the final levy of the tax does not take place until July. In the

absence of any day or time fixed decisively by the statute or clearly deducible from

it, and of any decision of any court of the state on the subject, or of any long and

well settled practice by the state authorities, we hesitate to say that when land is

only exempt from taxation by reason of the claims upon it of the federal

government, and those claims are satisfied before the final proceedings are

concluded, it would not be included in that assessment. In such case not half the

current year for which the taxes are levied has expired. The general matter of

assessment or valuation for taxation is still within the control of the proper officers,

and if it is brought to their knowledge that the full ownership of the lands has

passed from the United States to individuals or corporations it would seem

equitable that they should bear their share of the burden of taxation.

We are the more inclined not to interfere in this case by the extraordinary remedy

of injunction, because it is shown that as to all these lands, not only had all dues to

the United States been paid before the final action of the state board of

equalization, but patents had issued for all of them before this suit was brought. At

the time, therefore, of filing this bill to prevent the collection of taxes on account of

the interest of the United States in the lands on which they were levied, the United

States had no interest in the land which would forbid their being taxed, nor is it

clear that they had any when the lands were assessed. The costs of surveying

were paid before even the precinct assessors assessed these lands, as they then

thought they had a right to do, and it is extremely uncertain whether any costs of



selecting or conveying the lands within the meaning of the Act of Congress existed

or were unpaid.
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Under all the circumstances, without deciding that there is any particular day to

which by the laws of Nebraska the liability for taxation of real estate must always

be referred, or if there be, what that day is, we affirm the decree of the circuit court

dismissing the bill in this case.

Decree affirmed.

[  Footnote 1  ]

In this case, as in  Railroad Co. v. McShane,  referred to in the text, the objection

was taken that the lands were or might become, within three years from the

completion of the road (A.D. 1872), subject to the preemption clause of the 3d

section of the original act of 1862,  supra,  p.  89 U. S. 445  , the railroad company

assuming that the grant to it, because it was found in the Act of 1864 (which act

was confessedly "amendatory" of the Act of 1862), was governed by that clause.

The court below, however, held that proposition to be one not sound. After the

decision in  Railroad Co. v. McShane,  the question whether it was or not became,

of course, of no importance, since if it were so governed, the fact would, under the

decision there made, be no ground of exemption.

[  Footnote 2  ]

13 Stat. at Large 364.

[  Footnote 3  ]

13 Stat. at Large 335.

[  Footnote 4  ]

Set out  supra,  pp.  89 U. S. 468  -469 -- REP.
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