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Douglass v. Douglass

88 U.S. (21 Wall.) 98

ERROR TO THE SUPREME COURT

FOR THE DISTRICT OF COLUMBIA

SYLLABUS

1. Under the statute of Maryland passed in 1785, chapter 80, 8 14, where, in a
replevin suit, the party from whom the goods were taken is reinstated in his
possession by executing a bond, and a bond is given for the restoration of the
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specified goods, and these goods are delivered to the sheriff on the writ de
retorno habendo issued on a judgment recovered, this is a satisfaction of the
obligation, though the goods were not in like good order as when the bond was
executed.

2. If the obligor has injured them or culpably suffered them to become injured while
they were in his possession, a recovery cannot be had against him on the bond if
the marshal have once taken possession. The marshal's possession is that of the
obligee in the bond. Any redress for such injury must be had by a separate
proceeding.

By an act of the Assembly of Maryland, in force in the District of Columbia, |
Footnote 1 ] provision is made that, upon motion of the defendant in replevin in
certain specified cases, the court may order a return of the goods taken in such

replevin to the defendant. In such cases, when a return is
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awarded, it is

"upon the said defendant's entering into bond, with security to be approved by the
court, conditioned for the return of said property if the same be adjudged by the
court. [ Footnote 2 "

This statute being in force, Henry Douglass executed in Washington, D.C., a penal
bond of the sort mentioned to William Douglass in the sum of $11,000. It recited
that William Douglass, as administrator &c.;, had sued out against Henry Douglass
a writ of replevin, under which had been seized and delivered to William, as
administrator, certain articles (greenhouse plants) mentioned in the writ; that
Henry had moved the court to return the articles to him, and that the court ordered
their return upon his giving bond as required.

The condition of the bond was as follows:

"Now the condition of this obligation is such that if the said Henry Douglass shall
and will return the goods and chattels in said declaration mentioned, if the same



be adjudged, and in all things stand to, abide by, and perform and fulfill the
judgment of the said court, then the above obligation to be void; otherwise to be
and remain in full force and virtue in law."

On this bond the said William Douglass, administrator &c.;, brought suit in the
court below.

The declaration averred that it was adjudged in the suit that the property in the
articles was in William, as such administrator, and that it was considered by the
court that they should be restored to him, that he should recover of Henry $537.23
for costs, "and that he have execution for the return of said goods and chattels,
and for said costs of suit."

The breach alleged was

“That the said Henry Douglass did not return and deliver up the said goods and
chattels to the said William Douglass, administrator, as aforesaid, or well and truly
abide by and perform and fulfill the judgment of the said court in the premises, but
had hitherto wholly neglected and refused so to do, and still doth so refuse and
neglect, whereby the said writing obligatory hath become forfeited to the said
plaintiff. "
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The defendant filed four pleas:
1. That he did not commit the breach alleged.

2. That he did not neglect and refuse to abide by and fulfill the judgment of the
court.

3. That the plaintiff caused a writ of de retorno habendo to be issued, and that in
execution of the writ the marshal seized the goods and chattels mentioned in the
declaration, and tendered them to the plaintiff, who refused to receive them.



4. That he did deliver to the plaintiff the goods and chattels mentioned in the
declaration, as he was bound to do.

The third and fourth pleas concluded with a verification.
The first and second concluded neither with a verification nor to the country.

The plaintiff took issue on the first, second, and fourth pleas; to the third he replied
that

"when the marshal seized the said goods and chattels, they were much damaged
and altered in condition and of materially less value than when they were delivered
to said defendant as aforesaid, wherefore plaintiff refused to receive the same,
and they were left by the marshal and still remain in the defendant's possession,
and this he is ready to verify."

There was no rejoinder to the replication. Upon this state of the pleadings, the
case went to the jury.

Upon the trial, the plaintiff offered evidence tending to prove the value of the goods
and chattels when they were delivered by the marshal to the defendant and also
evidence tending to prove that they were seized by the marshal at several times
under two writs of de retorno habendo, issued upon the judgment in favor of the
plaintiff, and tendered to the plaintiff by the marshal; that the plaintiff refused to
receive them; that they were then in a changed and damaged condition, and
hence his refusal. The evidence was admitted, and the defendant excepted.

The defendant offered evidence tending to prove that under the two writs of de
retorno habendo, the goods and chattels had been seized by the marshal and
tendered to the plaintiff; that he refused to receive them, and that upon
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one of the occasions when they were so seized, the plaintiff was present and
objected only to a few of the articles as not included in the original suit; that the
deputy marshal who served the writ and made the seizure instructed the plaintiff to



furnish means of removing the articles from the premises of the defendant, which
he refused to do, and that thereupon the deputy left them where he found them,
without any consultation or understanding with the defendant, and that the
defendant never accepted them from the marshal. The plaintiff objected to the
evidence, the court excluded it, and the defendant excepted.

The defendant prayed the court to instruct the jury that the tender to the plaintiff,
by the marshal, discharged the obligation of the bond. The court refused, and the
defendant excepted.

The plaintiff thereupon asked the following instructions:

1. That the proceedings under the writs de retorno habendo did not bar the
plaintiff's right to recover.

2. That unless the defendant had offered to return the goods and chattels, he was
liable for their value at the time they were delivered to him by the marshal, with
interest from the date of the judgment of return.

These instructions were given, and the defendant excepted.

Verdict and judgment having been rendered for the plaintiff, the defendant brought
the case here.
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MR. JUSTICE SWAYNE, having stated the case, delivered the opinion of the
Court.

The exceptions taken by the defendant are all well taken. The central and
controlling question in the case is the effect of the seizure of the property by the
marshal and its tender to the plaintiff. He sued out the writ. It went into the hands
of the marshal by his procurement. He was the actor in causing its issuance and
service. The marshal acted for him. He cannot be permitted to play fast and loose
with the process he invoked. The marshal's possession was his possession. As



soon as it was taken, the efficacy of the bond touching the return of the property
was at an end. The bond stipulated for the return of the property and nothing more
in relation to it. We cannot interpolate what the contract does not contain. Our duty
IS to execute it as we find it, and not to make a new one.

The seizure and tender satisfied the judgment of return and the defendant's
obligation. [ Footnote 3 ] Neither could be revived by the plaintiff's refusal to

receive the property. The refusal was of no legal consequence.

If the defendant injured the property or culpably suffered it to become injured while
it was in his possession, a remedy must be sought in some other appropriate
proceeding. It cannot be had in a suit on the bond.

If no writ de retorno habendo had issued, it would have been the duty of the
defendant to seek the plaintiff and deliver the property to him if he would receive it.
Had the defendant failed to do this, there would have been a breach of the bond,
and he would have been liable. The action taken by the plaintiff obviated the
necessity of his doing anything in that way.

The judgment is reversed and the case remanded with directions to issue a venire
de novo and proceed in conformity to this opinion.

[ Footnote 1 ]

Act of 1785, ch. 80, § 14.

[ Footnote 2 ]

Evans's Practice 237-238.

[ Footnote 3 ]

Carrico v. Taylor, 3 Dana 33.
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