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ERROR TO THE CIRCUIT COURT

FOR THE DISTRICT OF MINNESOTA

SYLLABUS

1. On the 3d of June, 1856, Congress passed an act entitled "An act granting

public lands to the State of Wisconsin to aid in the construction of railroads in said

state." That act grants to the state for the purpose of aiding in the construction of a
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railroad between certain specified points every alternate section of land,

designated by an odd number, for six sections in width on each side of the road.

The language of the first section of the act is, "  that there be and is hereby

granted  to the State of Wisconsin" the lands specified. The third section declares

"that the said lands  hereby granted  to said state shall be subject to  the disposal 

of the legislature thereof," and the fourth section provides in what manner sales

shall be made, and enacts that if the road be not completed within ten years, "no

further sales shall be made, and the lands unsold shall  revert  to the United

States." The state accepted the grant thus made and assumed the execution of

the trust. The route of the road was surveyed, and a map of its location was filed in

the land office at Washington. The adjoining odd sections within the prescribed

limits were then withdrawn from sale by the proper officers of the government and

certified lists thereof, approved by the Secretary of the Interior, were delivered to

the state. Subsequently, on the 5th of May, 1864, Congress passed another act on

the same subject, entitled "An act granting lands to aid in the construction of

certain railroads in the State of Wisconsin." By its first section, additional land is

granted to the state upon the same terms and conditions as those contained in the

previous act for the purpose of aiding in the construction of the road between

certain of the points designated in the act of 1856, and the last act extends the

time for completing the road for five years. This road has never been constructed,

nor any part of it, and the time for its construction has not been extended since the

Act of 1864. Nor has Congress passed any act, nor have any judicial proceedings

been taken to enforce a forfeiture of the grants for failure to construct the road

within the period prescribed.

HELD

1st. That the Act of June 3, 1856, and the first section of the Act of May 5, 1864,

are grants  in praesenti,  and passed the title to the odd sections designated to be

afterwards located; when the route was fixed, their location became certain and

the title, which was previously imperfect, acquired precision and became attached

to the land;



2d. That the lands granted have not reverted to the United States, although the

road was not constructed within the period prescribed, no action having been

taken either by legislation or judicial proceedings to enforce a forfeiture of the

grants.

2. Unless there are clauses in a statute restraining the operation of words of

present grant, these must be taken in their natural sense to import an immediate

transfer of title, although subsequent proceedings may be
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required to give precision to that title and attach it to specific tracts. No individual

can call in question the validity of the proceedings by which precision is thus given

to the title where the United States are satisfied with them.

3. The provision in the act of 1856 that all lands remaining unsold after ten years

shall revert to the United States if the road be not then completed is a condition

subsequent, being in effect a provision that the grant to the extent of the lands

unsold shall be void if the work designated be not done within that period.

4. No one can take advantage of the nonperformance of a condition subsequent

annexed to an estate in fee but the grantor or his heirs or successors, and if they

do not see fit to assert their right to enforce a forfeiture on that ground, the title

remains unimpaired in the grantee. The rate equally obtains where the grant upon

condition proceeds from the government.

5. The manner in which the reserved right of the grantor for breach of the condition

must be asserted so as to restore the estate depends upon the character of the

grant. If it be a private grant, the right must be asserted by entry or its equivalent. If

the grant be a public one, the right must be asserted by judicial proceedings

authorized by law or there must be some legislative assertion of ownership of the

property for breach of the condition, such as an act directing the possession and

appropriation of the property, or that it be offered for sale or settlement.



6. Where the title to land remains in the state, timber cut upon the land belongs to

the state. While the timber is standing, it constitutes a part of the realty; being

severed from the soil, its character is changed -- it becomes personalty, but its title

is not affected; it continues as previously the property of the owner of the land, and

can be pursued wherever it is carried. All the remedies are open to the owner

which the law affords in other cases of the wrongful removal or conversion of

personal property.

7. Where logs cut from the lands of the state without license have been

intermingled with logs cut from other lands so as not to be distinguishable, the

state is entitled, under the law of Minnesota, to replevy an equal amount from the

whole mass. The remedy afforded by the law of Minnesota in such case held to be

just in its operation and less severe than that which the common law would

authorize.

8. Where, in an action of replevin, the complaint alleges property and right of

possession in the plaintiffs, and the answer traverses directly these allegations,

under the issue thus formed any evidence is admissible on the port of the

defendant which goes to show that the plaintiff have neither property nor right of

possession. Evidence of title in a stranger is admissible.

Schulenberg and others brought replevin against Harriman for the possession of

certain personal property, consisting
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of over sixteen hundred thousand feet of pine saw logs, claimed by them, and

alleged to be unlawfully detained from them by the defendant. The logs thus

claimed were cut on

image:a

lands embraced in an act of Congress approved June 3, 1856, entitled "An act

granting public lands to the State of Wisconsin to aid in the construction of

railroads in said state." [  Footnote 1  ] That act declares in its first section



"That there be,  and is hereby,  granted to the State of Wisconsin, for the purpose

of aiding in the construction of a railroad from Madison or Columbus by the way of

Portage City to the St. Croix River or lake, between townships twenty-five and

thirty-one, and from thence to the west end of Lake Superior and to Bayfield, . . .

every alternate section of land designated by odd numbers for six sections in

width, on each side of the road, . . ."

and

"that the land  hereby granted  shall
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be exclusively applied in the construction of the railroad for which it is granted and

selected, and to no other purpose whatsoever. . . ."

In its third section, the act provides

"That the said lands  hereby granted  to said state shall be subject  to the disposal 

of the legislature thereof for the purposes aforesaid and no other."

And in its fourth section, that the lands

"shall be disposed of by said state only in the manner following -- that is to say, a

quantity of land not exceeding one hundred and twenty sections, and included

within a continuous length of twenty miles of road, may be sold, and when the

governor of said state shall certify to the Secretary of the Interior that any twenty

continuous miles of said road are completed, then another like quantity of land

hereby granted may be sold, and so on from time to time until said road is

completed,  and if said road is not completed within ten years no further sales shall

be made, and the lands unsold shall revert to the United States.  "

The State of Wisconsin, by act of its legislature, accepted the grant thus made,

and assumed the execution of the trust. The route of the road was surveyed, and a

map of its location was filed in the land office at Washington. The adjoining odd

sections within the prescribed limits were then withdrawn from sale by the proper



officers of the government, and certified lists thereof, approved by the Secretary of

the Interior, were delivered to the state.

Subsequently, on the 5th of May, 1864, Congress passed another act on the same

subject entitled "An act granting lands to aid in the construction of certain railroads

in the State of Wisconsin." [  Footnote 2  ] By its first section, additional land was

granted to the state upon the same terms and conditions contained in the previous

act for the purpose of aiding in the construction of a railroad from a point on the St.

Croix River or lake, between townships twenty-five and thirty-one, to the west end

of Lake Superior, and from some point on the line of said railroad, to be selected

by the state, to Bayfield, and the time for the completion of the road, as
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mentioned in the previous act, was extended for the period of five years from the

passage of the last act. The state, through its legislature, accepted this grant also.

There were also some other grants made by the act for other railroads.

The road here mentioned, and which is a part of the road designated in the Act of

1856, has never been constructed, nor has any part of it been constructed, and

Congress has not passed any act since 1864 extending the time for its

construction. Nor has Congress passed any act, nor have any judicial proceedings

been taken by any branch of the government to enforce a forfeiture of the grants

for failure to construct the road within the period prescribed.

The complaint in the case alleged property and right of possession in the plaintiffs.

The answer among other matters traversed these allegations.

It was stipulated by the parties that the plaintiffs were in the quiet and peaceable

possession of the logs at the time of their seizure by the defendant, and that such

possession should be conclusive evidence of title in the plaintiffs against evidence

of title in a stranger, unless the defendant should connect himself with such title by

agency or authority in himself, and that the seizure of the property by the

defendant was, so far as the manner of making the same was concerned, valid



and legal in all respects, as though made under and by virtue of legal process, the

evidence object of the stipulation being to test the right of the parties to the

property independent of the manner of its seizure.

By an act of the Legislature of Wisconsin of March 3, 1869, the governor of the

state was authorized to appoint competent persons as agents of the state, whose

duty it was made to preserve and protect the timber growing upon the lands

granted by the acts of Congress, and to take into possession on behalf of the state

any logs and timber which might be cut on or carried away from those premises

without lawful authority, wherever the same might be.

The evidence showed that defendant was appointed agent of the state under this

act, and that as such agent he seized
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the logs for which the present action was brought; that the logs were, during the

years 1870 and 1871, floated from the places where they were cut down the River

St. Croix into a boom at Stillwater, in the State of Minnesota, and were there

intermingled with other logs of similar character and marks belonging to the

plaintiffs, so that the particular logs cut on the lands granted to the state could not

be distinguished from logs cut on other lands; that the boom from which the

defendant seized the logs in suit was two and a half miles long, and from one to

three-fourths of a mile wide, and contained about three hundred millions of feet of

pine logs; that the defendant before the seizure demanded of the plaintiffs the logs

cut on the lands granted, and the plaintiffs refused to deliver them.

The defendant contended in support of the seizure and of his right to the

possession of the property:

1st. That the Act of Congress of June 3, 1856, and the first section of the Act of

May 5, 1864, passed the legal title to the lands designated therein to the State of

Wisconsin in trust for the construction of the railroad mentioned.



2d. That the lands designated have not reverted to the United States, although the

road was not constructed within the period prescribed, no judicial proceedings nor

any act on the part of the government having been taken to forfeit the grants.

3d. That the legal title to the lands being in the state, it was the owner of the logs

cut thereon, and could authorize the defendant as its agent to take possession of

them wherever found; and,

4th. That under the law of Minnesota, the plaintiffs having mingled the logs cut by

them on the lands of the state with other logs belonging to them, so that the two

classes could not be distinguished, the defendant had a right, after demand upon

the plaintiffs, to take from the mass a quantity of logs equal to those which were

cut on the lands of the state.

The plaintiffs controverted these several positions, and contended besides that

under the stipulation of the parties and the pleadings in the case, no proof of title in

the state
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was admissible, and that if the acts of Congress vested a title in the state that title

was transferred by the nineteenth section of an act of its legislature, passed March

10, 1869, to the St. Croix and Superior Railroad Company, a corporation then

created for the purpose of constructing the railroads designated in those acts. That

section was as follows:

"For the purpose of aiding in the construction of the railway hereby incorporated,

the State of Wisconsin hereby transfers unto said company all the rights, title,

interest, and estate, legal or equitable, now owned by the state in the lands

heretofore conditionally granted to the St. Croix and Superior Railroad Company,

for the construction of a railroad and branches; and . . . does further grant,

transfer, and convey unto the said railway company . . . the possession, right, title,

interest, and estate which the said State of Wisconsin may now have or shall

hereafter acquire of, in, or to any lands, through gift, grant, or transfer from the

United States, or by any act of the Congress of the United States, amending 'An



act granting a portion of the public lands to the State of Wisconsin to aid in the

construction of a railroad, approved June 3, 1856,' and the act or acts amendatory

thereof, or by any future acts of the Congress of the United States granting lands

to the State of Wisconsin, so far as the same may apply to, and in the construction

of, a railroad from Bayfield, in the county of Bayfield, in a southwesterly direction,

to the intersection of the main line of the Northern Wisconsin Railway, from the

lake or River St. Croix to Superior, to have and to hold such lands, and the use,

possession, and fee in the same, upon the express condition to construct the

herein described railway within the several terms and spaces of time set forth and

specified in the next preceding section of this act,  and upon the construction and

completion of every twenty miles of said railway the said company shall acquire

the fee simple absolute in and to all that portion of lands granted to this state in

any of the ways hereinbefore described by the Congress of the United States,

appertaining to that portion of the railway so constructed and completed.  "

The following provisions of law are in force in Minnesota, and were in force when

the logs in suit were seized by the defendant:
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"SECTION 2. In cases where logs or timber bearing the same mark, but belonging

to different owners in severalty, have, without fault of any of them, become so

intermingled that the particular or identical logs or timber belonging to each cannot

be designated, either of such owners may, upon a failure of anyone of them,

having possession, to make a just division thereof, after demand, bring and

maintain against such one in possession an action to recover his proportionate

share of said logs or timber, and in such action he may claim and have the

immediate delivery of such quantity of said logs or timber as shall equal his said

share, in like manner and with like force and effect as though such quantity

embraced his identical logs and timber and no other. [  Footnote 3  ]"

The court below being of opinion in favor of the defendant, on the different points

raised, he obtained judgment that he recover possession of the property which



had been replevied from him after his seizure of the same, or the sum of $16,809,

their value and costs. To reverse this judgment the plaintiffs brought the case here

on writ of error.
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MR. JUSTICE FIELD, after stating the facts of the case, delivered the opinion of

the Court, as follows:

The position of the plaintiffs, that under the stipulation of the parties and the

pleadings no proof of title in the state to the logs in controversy was admissible,

cannot be sustained. The complaint alleges property and right of possession
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in the plaintiffs; the answer traverses directly these allegations, and under the

issue thus formed any evidence was admissible on the part of the defendant which

went to show that the plaintiffs had neither property nor right of possession.

Evidence of title in the state would meet directly the averment, upon proof of which

the plaintiffs could alone recover; and the stipulation was evidently framed upon

the supposition that title in the state -- for there was no other stranger -- would be

offered, and it provided for the inconclusiveness of the evidence against the

possession of the plaintiffs unless the defendant connected himself with that title.

The admitted quiet and peaceable possession of the property by the plaintiffs at

the time of the seizure was  prima facie  evidence of title, and threw the burden

upon the defendant of establishing the contrary.

The position that if the acts of Congress vested in the state a title to the lands

designated, that title was transferred by the act of its legislature, passed March 10,

1869, is equally untenable. The state by the terms of the grants from Congress

possessed no authority to dispose of the lands beyond one hundred and twenty

sections, except as the road, in aid of which the grants were made, was

constructed. The company named in the act never constructed any portion of such

road, and there is no evidence that the state ever exercised the power to sell the



one hundred and twenty sections authorized in advance of such construction. The

acts of Congress made it a condition precedent to the conveyance by the state of

any other lands, that the road should be constructed in sections of not less than

twenty consecutive miles each. No conveyance in violation of the terms of those

acts, the road not having been constructed, could pass any title to the company.

Besides, it is evident, notwithstanding the words of transfer to the company

contained in the first part of the nineteenth section of the act of the state, that it

was not the intention of the state that the title should pass except upon the

construction of the road. Its concluding language is that "upon the construction and

completion of every twenty
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miles of said railway the said company shall acquire the fee simple absolute in and

to all that portion of the land granted" to the state appertaining to the portion of the

railway so constructed and completed.

We proceed, therefore, to the consideration of the several grounds upon which the

defendant justifies his seizure of the logs in controversy, and claims a return of

them to him.

1. That the Act of Congress of June 3, 1856, passed a present interest in the lands

designated there can be no doubt. The language used imports a present grant and

admits of no other meaning. The language of the first section is, "  that there be

and is hereby granted  to the State of Wisconsin" the lands specified. The third

section declares "  that the said lands hereby granted  to said state shall be

subject to  the disposal  of the legislature thereof;" and the fourth section provides

in what manner sales shall be made, and enacts that if the road be not completed

within ten years "no further sales shall be made, and the lands unsold shall  revert 

to the United States." The power of disposal and the provision for the lands

reverting both imply what the first section in terms declares, that a grant is made,

that is, that the title is transferred to the state. It is true that the route of the

railroad, for the construction of which the grant was made, was yet to be



designated, and until such designation the title did not attach to any specific tracts

of land. The title passed to the sections, to be afterwards located; when the route

was fixed their location became certain, and the title, which was previously

imperfect, acquired precision and became attached to the land.

In the case of  Rutherford v. Greene's Heirs,  reported in the second of Wheaton, a

similar construction was given by this Court to an act of North Carolina, passed in

1782, which provided that twenty-five thousand acres of land should be allotted

and given to General Greene and his heirs within the limits of a tract reserved for

the use of the army, to be laid off by commissioners appointed for that purpose.

The commissioners pursuant to the directions of the act allotted the twenty-five

thousand acres and caused the quantity to be
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surveyed and the survey to be returned to the proper office, and the questions

raised in the case related to the validity of the title of General Greene and the date

at which it commenced. The court held that the general gift of twenty-five thousand

acres lying in the territory reserved became by the survey a particular gift of the

quantity contained in the survey, and concluded an extended examination of the

title by stating that it was the clear and unanimous opinion of the court, that the Act

of 1782 vested a title in General Greene to the twenty-five thousand acres to be

laid off within the bounds designated, and that the survey made in pursuance of

the act gave precision to that title and attached it to the land surveyed.

On the 6th of March, 1820, Congress passed an act for the admission of Missouri

into the Union, and among other regulations to aid the new state, enacted,

"that four entire sections of land be and the same are hereby granted to said state

for the purpose of fixing the seat of government thereon, which said sections shall,

under the direction of the legislature of said state, be located as near as may be in

one body, at any time, in such townships and ranges as the legislature aforesaid

may select, on any of the public lands of the United States."



In  Lessieur v. Price,  reported in the twelfth of Howard, the operation of this act

was considered, and the Court said:

"The land was granted by the Act of 1820; it was a present grant, wanting identity

to make it perfect, and the legislature was vested with full power to select and

locate the land, and we need only here say, what was substantially said by this

Court in the case of  Rutherford v. Greene's Heirs,  that the Act of 1820 vested a

title in the State of Missouri of four sections; and that the selection made by the

state legislature pursuant to the Act of Congress, and the notice given of such

location to the surveyor general and the register of the local district where the land

lay, gave precision to the title, and attached to it the land selected. The United

States assented to this mode of proceeding; nor can an individual call it in

question. "
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Numerous other decisions might be cited to the same purport. They establish the

conclusion that unless there are other clauses in a statute restraining the operation

of words of present grant, these must be taken in their natural sense to import an

immediate transfer of title, although subsequent proceedings may be required to

give precision to that title and attach it to specific tracts. No individual can call in

question the validity of the proceedings by which precision is thus given to the title

where the United States are satisfied with them.

The rules applicable to private transactions, which regard grants of future

application -- of lands to be afterwards designated -- as mere contracts to convey,

and not as actual conveyances, are founded upon the common law, which

requires the possibility of present identification of property to the validity of its

transfer. A legislative grant operates as a law as well as a transfer of the property,

and has such force as the intent of the legislature requires.

The case of  Rice v. Railroad Company,  reported in the first of Black does not

conflict with these views. The words of present grant in the first section of the act

there under consideration were restrained by a provision in a subsequent section



declaring that the title should not vest in the Territory of Minnesota until the road or

portions of it were built.

The grant of additional land by the first section of the Act of Congress of 1864 is

similar in its language and is subject to the same terms and conditions as the grant

by the Act of 1856. With the other grants, made by the Act of 1864, we are not

concerned in the present case.

2. The provision in the Act of Congress of 1856, that all lands remaining unsold

after ten years shall revert to the United States, if the road be not then completed,

is no more than a provision that the grant shall be void if a condition subsequent

be not performed. In Sheppard's Touchstone, it is said:

"If the words in the close of conclusion of a condition be thus: that the land shall

return to the enfeoffor &c.;, or that he shall take it again and turn it to his own

profit,  or that the land shall revert,  or that the feoffor shall
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recipere  the land, these are, either of them, good words in a condition to give a

reentry -- as good as the word 'reenter' -- and by these words the estate will be

made conditional."

The prohibition against further sales, if the road be not completed within the period

prescribed, adds nothing to the force of the provision. A cessation of sales in that

event is implied in the condition that the lands shall then revert; if the condition be

not enforced the power to sell continues as before its breach, limited only by the

objects of the grant, and the manner of sale prescribed in the act.

And it is settled law that no one can take advantage of the nonperformance of a

condition subsequent annexed to an estate in fee, but the grantor or his heirs, or

the successors of the grantor if the grant proceed from an artificial person, and if

they do not see fit to assert their right to enforce a forfeiture on that ground, the

title remains unimpaired in the grantee. The authorities on this point, with hardly an

exception, are all one way from the Year Books down. And the same doctrine



obtains where the grant upon condition proceeds from the government; no

individual can assail the title it has conveyed on the ground that the grantee has

failed to perform the conditions annexed. [  Footnote 4  ]

In what manner the reserved right of the grantor for breach of the condition must

be asserted so as to restore the estate depends upon the character of the grant. If

it be a private grant, that right must be asserted by entry or its equivalent. If the

grant be a public one it must be asserted by judicial proceedings authorized by

law, the equivalent of an inquest of office at common law, finding the fact of

forfeiture and adjudging the restoration of the estate on that ground, or there must

be some legislative assertion of ownership of the property for breach of the

condition, such
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as an act directing the possession and appropriation of the property, or that it be

offered for sale or settlement. At common law the sovereign could not make an

entry in person, and, therefore, an office found was necessary to determine the

estate, but, as said by this Court in a late case,

"the mode of asserting or of resuming the forfeited grant is subject to the

legislative authority of the government. It may be after judicial investigation, or by

taking possession directly under the authority of the government without these

preliminary proceedings. [  Footnote 5  ]"

In the present case, no action has been taken either by legislation or judicial

proceedings to enforce a forfeiture of the estate granted by the acts of 1856 and

1864. The title remains, therefore, in the state as completely as it existed on the

day when the title by location of the route of the railroad acquired precision and

became attached to the adjoining alternate sections.

3. The title to the land remaining in the state the lumber cut upon the land

belonged to the state. Whilst the timber was standing, it constituted a part of the

realty, being severed from the soil its character was changed; it became

personalty, but its title was not affected; it continued as previously the property of



the owner of the land, and could be pursued wherever it was carried. All the

remedies were open to the owner which the law affords in other cases of the

wrongful removal or conversion of personal property.

4. The logs cut from the lands of the state without license, having been

intermingled by the plaintiffs with logs cut from other lands so as not to be

distinguishable, the owner was entitled, under the legislation of Minnesota and the

decisions of her courts, to replevy from the whole mass an amount equal to those

cut by the plaintiffs, and the stipulation of the parties provides that the seizure by

the defendant, so far as the manner of making the same is concerned, was as

valid and legal in all respects as though made under and by virtue of legal

process. The remedy thus afforded
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by the law of Minnesota is eminently just in its operation, and is less severe than

that which the common law would authorize.

We perceive no error in the rulings of the court below, and the judgment is,

therefore,

Affirmed.

[  Footnote 1  ]

11 Stat. at Large 20.

[  Footnote 2  ]

13 Stat. at Large 66.

[  Footnote 3  ]

Sheppard's Touchstone 125.

[  Footnote 4  ]



Sheppard's Touchstone 149;  Nicoll v. New York and Erie Railroad Co.,  12 N.Y.

121;  People v. Brown,  1 Caines's Reports 416;  United States v. Repentigny,  5

Wall. 267;  Dewey v. Williams,  40 N.H, 222;  Hooper v. Cummings,  45 Me. 359; 

Southard v. Central Railroad Co.,  2 Dutcher 13.

[  Footnote 5  ]

United States v. Repentigny,  5 Wall. 211,  72 U. S. 268  ;  and see Finch v.

Riseley,  Popham 53.
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