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Eldred v. Bank

84 U.S. (17 Wall.) 545

ERROR TO THE CIRCUIT COURT FOR

THE EASTERN DISTRICT OF WISCONSIN

SYLLABUS

1. The Court adheres to the doctrine that a judgment on a note or contract merges
the note or contract, and that no other suit can be maintained on the same
instrument.
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2. Such a judgment, when binding personally, can be introduced in evidence and
relied on as a bar to a second suit on the note.
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3. When a defendant has filed a plea to the merits and afterwards, by leave of the
court, withdraws his plea, that does not withdraw his appearance, and he is still in
court so as to be bound personally by a judgment rendered against him in the
action.

4. Special circumstances of an alleged misleading of the court and opposite
counsel by a statement of counsel considered as a reason for refusing to reverse
a judgment manifestly erroneous and found to be insufficient.

5. But though the judgment is reversed and there does not appear to have been
any intent to deceive, the plaintiff in error, under the circumstances, recovers no
costs in this Court.

A statute of Michigan known as the Joint Debtor Act [ Footnote 1 ] thus enacts:

"1. In actions against two or more persons jointly indebted upon any joint
obligation, contract, or liability, if the process issued against all of the defendants
shall have been duly served upon either of them, the defendant so served shall
answer to the plaintiff, and in such case the judgment, if rendered in favor of the
plaintiff, shall be against all the defendants in the same manner as if all had been
served with process."

"2. Such judgment shall be conclusive evidence of the liability of the defendant
who was served with process in the suit or who appeared therein, but against
every other defendant it shall be evidence only of the extent of the plaintiff's
demand after the liability of such defendant shall have been established by other
evidence."

This statute being in force, the Michigan Insurance Bank, on the 14th of August,
1861, sued Anson Eldred, Elisha Eldred, and Uri Balcom, trading as Eldreds &



Balcom, in the court of Wayne County, Michigan, as endorsers on a promissory
note for $4,000. On the same day a writ of attachment was issued, and the sheriff
returned to it that he had attached certain property, but that he was unable to find
any of the defendants in his bailiwick. Publication notice under the laws of
Michigan was given, and thereupon the defendants' appearances were entered in
the Common Rule Book by the attorney of the plaintiff, under the practice of
Michigan, and
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a declaration, to which a copy of the note sued on was annexed, filed December
the 16, 1861. The defendant, Anson Eldred, filed a plea of non-assumpsit, with
notice of setoff, December 27, 1861, and demanded a trial.

On the 22d of April, 1862, as the record of the case stated, the cause came on to
be heard, and the plea of the defendants theretofore pleaded by them was
withdrawn and the default of Elisha Eldred and Uri Balcom entered, and on the
10th day of May, the said default was made absolute. On the 13th of May, the
record continues:

"The plea of the defendant, Anson Eldred, heretofore pleaded by him, having
been withdrawn, and the default of the defendants, Elisha Eldred and Uri Balcom,
having been duly entered, and the same having become absolute and the
damages of the said plaintiff, on occasion of the premises, having been duly
assessed at the sum of $4,211 over and above their costs and charges by them
about their suit in this behalf expended, therefore it is considered that said
plaintiffs do recover against said defendants their damages aforesaid, together
with their costs aforesaid to be taxed, and that said plaintiff have execution
therefor.”

In this state of things, the bank brought this, the present suit, in the court below on
the same note against the same Anson Eldred, Elisha Eldred, and Uri Balcom.
The declaration contained a special count on the note against the Eldreds and
Balcom as endorsers, and the common counts with a copy of the note annexed



and notice that it would be given in evidence under them. Anson Eldred, who
alone was served or appeared, pleaded the general issue, and the case came on
for trial. The plaintiffs having offered the note sued upon and proof tending to show
presentment of it for payment, dishonor, and notice to the endorsers and having
rested their case, the defendant, who had given some proof tending to show a
fraudulent alteration in the note, then offered in evidence the record of the above-
mentioned suit on the same note in the Wayne County Court:

1st. As corroborative proof that the note was fraudulently made.
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2d. As being a bar to recovery on this note in suit.
The plaintiffs’ counsel objected to the records being received.
The bill of exceptions proceeded:

"The defendant's counsel, in answer to a question from either the court or counsel,
admitted that the said suit was an attachment suit, and that there was no personal
service of process on the defendant. "

The court after this overruled the plaintiff's objection and admitted the record in
evidence. And in charging the jury refused to charge them -- as the defendant
asked that they should be charged -- that the judgment was a bar to the action on
the note now sued on.

Judgment having gone accordingly for the bank, Anson Eldred brought the case
here on error, the error assigned being the refusal of the court to instruct the jury
that the judgment was a bar.

In the case of Mason v. Eldred, [ Footnote 2 ] this Court announced its
adherence to the general doctrine that when a judgment was recovered on a

promissory note in a court of competent jurisdiction, the original cause of action
was merged in the judgment, and such a judgment was a bar to any future action



on the note, but said that by the statute law of Michigan this effect was not given to
the judgment as to parties to the note who were not served in the first suit nor had
personally appeared.

In the case now before the court, the question was whether, by the record of the
suit in the Wayne County Court, Anson Eldred was before that court, in Michigan,
when the judgment was rendered against all the defendants, so as to bind him
personally as if he had been served with notice.
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MR. JUSTICE MILLER delivered the opinion of the Court.

It is argued by the counsel of the defendant in error that the withdrawal of the plea
of Anson Eldred left the case as to him as though he had never filed the plea, and
that, never having been served with process, he was not liable to the personal
judgment of the court.

We do not agree to this proposition. The filing of the plea was both an appearance
and a defense. The case stood for the time between one term and another with an
appearance and a plea. The withdrawal of the plea could not have the effect of
withdrawing the appearance of the defendant and requiring the plaintiff to take
steps to bring that defendant again within the jurisdiction of the court. Having
withdrawn that plea, he was in condition to demur, to move to dismiss the suit if
any reason for that could be found, or to file a new and different plea if he chose,
either with the other defendants jointly, or for himself. He was not, by the
withdrawal of the plea, out of court. Such a doctrine would be very mischievous in
cases where, as it is very often, the first and only evidence of the appearance of a
party is the filing of his plea, answer, or demurrer. The case might rest on this for a
long period before it was ready for trial, when, if the party could obtain leave of the
court to withdraw his plea (a leave generally granted without objection), he could
thereby withdraw his appearance, the plaintiff is left to begin de novo.
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We are of opinion that the record of the suit in Michigan shows a valid personal
judgment against Anson Eldred, and that that judgment was a bar to recovery in
the present suit.

But it is further urged that the present judgment should not be reversed because
the court was prevented from giving the instructions asked by defendant's counsel
by being misled by that counsel as to the character of the judgment. The bill of
exceptions, immediately after what is said about the purposes for which the
transcript of the judgment was offered, proceeds as follows:

"The defendant's counsel, in answer to a question from either the court or counsel,
admitted that said suit was an attachment suit, and that there was no personal
service of process on defendant.”

It is argued that this was equivalent to a declaration that it was rendered without
notice or personal appearance. This impression may have been produced on the
opposite counsel and the court may have shared in it. But it is very clear that it
was not so equivalent, and that what he said was perfectly consistent with what is
now found to be in that transcript -- namely the appearance of defendant and a
valid personal judgment against him. Many attachment suits are accompanied by
the appearance of defendant in the progress of the suit, though not served with
process or notice.

Besides, the counsel for defendant had stated that he offered it as a bar, and both
counsel and court had their attention turned to the fact that it could be no bar
without service or appearance, and after all this was over and the record admitted,
he asked the court for the instruction which was refused and which could only be
founded on the idea that it was valid as a personal judgment. The record was open
to inspection of counsel opposed, and it would be a very dangerous practice to
hold under these circumstances that counsel had intentionally misled his opponent
and the court in this matter.

There seems to be an entire absence of motive to deceive the court or counsel.
What was said was at the time the
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record was offered in evidence as a bar. To show that it was a valid personal
judgment was to secure its admission, while to show it was not was to render its
admission doubtful.

So in regard to the instruction, there could be no object in misleading the court
other than to have a judgment rendered against his client that he might have the
satisfaction of reversing it, a motive hardly to be imputed to counsel in this Court. It
seems much more reasonable to infer that counsel doubted whether the
withdrawal of the plea did not withdraw the appearance of defendant, and
therefore did not say anything on that point.

We do not think that under these circumstances we can permit a judgment to
stand, manifestly erroneous, where there is a complete bar found to it in the
record, when the effect would be to close to defendant entirely this defense, while
to reverse it would only leave the other party where he would be had nothing been
said.

He has not been injured by the statement of the opposing counsel. Shall he profit
by it to the extent of having an erroneous judgment confirmed?

Judgment reversed, but without costs to either party in this Court, and a new trial
granted in the circuit court.

[ Footnote 1 ]

Compiled Laws of Michigan of 1857, vol. 2, chap. 133, page 1219.

[ Footnote 2 ]

6 Wall. 231|6 Wall. 231.
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