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ERROR TO THE CIRCUIT COURT

FOR THE DISTRICT OF MISSOURI

SYLLABUS

1. Although a greater latitude is allowable in the cross-examination of a party who

places himself on the stand than in that of other witnesses, still, where the cross-

examination is directed to matters not inquired about in the principal examination,
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its course and extent are very largely subject to the control of the court in the

exercise of a sound discretion, and the exercise of that discretion is not reviewable

on a writ of error.

2. Where A. had levied on certain goods as owned by B., which C. claimed, the

allegation of A. being that there had been collusion between B. and C., and that C.

was a mere instrument of B.,  held  on a suit by C. against A. for damages -- the

jury having been charged by the circuit judge in a way not excepted to, and

coming in for additional instructions and being again charged by the district judge,

who now happened to be on the, bench --

1st. That where the manifest tendency of the additional instructions, contrary to

that of the original charge, was to give the jury the impression that evidence was

required of a character more direct and positive than that of facts and

circumstances tending to the conclusion of fraud, and such as might reasonably

induce the jury to believe that C. held the property but in trust for B., the additional

instructions were erroneous. And further that it would not be inferred by this Court

that the jury had taken them in connection with the qualifications made in the

original charge.

2d. That any statements made by B. in the absence of C., which were afterwards

assented to by the latter or were part of the  res gestae,  were evidence in the suit.
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3d. That an intimate personal and business relation between B. and C. having

been shown, it was error to instruct the jury that it was immaterial as to the

ownership of the goods how C. acquired his means, or whether his exhibit of them

was correct or not.

The First National Bank of Washington, D.C., in 1869, having a judgment against

one Perry Fuller, who had been a large dealer with the Indians on the Western

frontier, having more than one trading place there, levied on certain goods at St.

Louis, in Missouri, which they alleged to be his. One Hayes, however, claimed



them, and the sheriff refusing to go on with his levy unless indemnified, the bank,

along with Rea and another, in accordance with a statute of Missouri, executed a

bond to the state of Missouri, conditioned that the bank should indemnify the

sheriff against the seizure of the goods, and should also pay Hayes, and any

person claiming title to the property, for all damages which they should sustain in

consequence of such seizure and sale.

The sheriff hereupon sold the goods under the attachment, and thereupon an

action was brought in the name of the State of Missouri on the relation and to the

use of Hayes against the sureties in the bond, Rea, and the other, the suit, of

course, being in fact one by Hayes for an illegal seizure and sale of his goods.

The bank set up that the goods belonged to Fuller, and that the purchase of them

by Hayes was a simulated and fraudulent one, and was in truth made for the

benefit of Fuller.

The great question on the trial was whether there was or was not a fraudulent

scheme between the two persons, by which the goods in question were to be

purchased in Hayes' name, but in secret trust for the use and benefit of Fuller,

wholly or in part.

In the course of the trial, Hayes, the virtual plaintiff, was placed on the stand, by

his own counsel, to show the value
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of the goods in question, and the fact that he had purchased them on his own

account alone. His cross-examination was very long, covering fifty pages of the

printed record, and took a wide range. It appeared on this cross-examination that

in 1865 he had been a clerk in the Indian Department at a salary of $1,500, and

had a wife and child, and that these goods were bought in 1869, and had cost

about $24,000, being bought partly for cash  and partly on credit.  To explain his

ability to make a purchase, in either way, on so considerable a scale, the witness

having stated that in 1865 -- some four years before the goods were bought -- he

was worth $45,000, he was asked how he had acquired that sum. As to a portion



of it he stated that he had advanced money -- sometimes $3,000 or $4,000, and

from that to $6,500 at a time -- to a third person to buy up government vouchers

on speculation; and that he and this person had shared, share and share alike in

the profit.

The record then disclosed the following dialogue:

Counsel for the defendants (to the witness):

Question.  To whom did you lend this money to buy Indian vouchers?

Answer. To a friend of mine.

Question.  Who was it?

Answer.  If the court requires, I shall tell the name, not without.

Question.  You decline to answer?

Answer.  If the court requires it, I will answer.

The Court.  If there is some reason why he does not wish to disclose the name,

the court will not oblige him to do it.

Counsel for the defendants.  The witness might answer the questions; they are

very short.

The Court.  He may have personal reasons why he does not choose to name the

parties; if so, I won't press him.

Counsel for the plaintiff.  Suppose the man was an officer of the government, and

made himself criminally liable?

Counsel for the defendants.  Then let the witness state it.

The Court.  If there are personal reasons why the witness does not choose to

answer, he need not state it.



Witness.  I prefer not to give it.
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And thereupon, no answer being given, an exception was noted.

Hayes also stated in his cross-examination, that Fuller & Co. and McDonald &

Fuller, firms dealing with the Indians, and in which Perry Fuller was interested,

were indebted to him for services rendered to them in certain contracts which they

had with the government in 1866, and that they had paid him large amounts on

that account, a matter which the defendants denied to be true.

The goods had been purchased at New York by Hayes, and the bills made and the

goods shipped to St. Louis in his name alone.

A great mass of evidence of a circumstantial character was taken on the subject,

showing the history and character of the connection between Hayes and Fuller;

and as the defendants contended, tending to prove that Hayes was a mere tool of

Fuller's, in this as well as other transactions. It was shown that Hayes had been in

intimate relations with Fuller previously to this purchase; that Fuller, though a

dealer with the Indians, and in the West, was much in Washington, and that

Hayes, as already said, was a clerk in the Indian Department in that city, and that

the two persons were acquainted in this manner in 1861; that Fuller being

afterwards, 1868, appointed revenue collector at New Orleans, Hayes was

appointed an appraiser under him, with a salary of $1,800; that in the matter of the

purchase of the goods levied on, Fuller recommended Hayes as a purchaser of

them, certified to his responsibility, endorsed his notes for a part of the purchase

money, and pledged his wife's securities as collateral to a portion thereof. A great

variety of other evidence of many kinds was given tending, as the counsel of the

defendants conceived, to show intimacy and collusion. Amongst this evidence

were various declarations of both Hayes and Fuller, made at different times, as

well when they were together as when they were not.

The testimony being closed the circuit judge charged the jury thus:



"If you find from the evidence that Hayes was the sole
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owner of the goods, and that Fuller had no interest or right of property therein,

then the bank had no right to levy its attachment upon them, and the defendants

are liable to the plaintiffs for their damages."

"But if you find that Fuller owned the property attached, or was a co-partner,

though a secret co-partner with Hayes in respect to said goods, or had a joint

interest in them, then, in either case, the bank had a right to attach the goods, and

the defendants are not liable in this action; and in this action are not liable

although Hayes, as between himself and Fuller, may have had a joint interest, with

Fuller, in the goods."

After stating that the goods were purchased in New York in the name of Hayes,

and that the bills were made to him, and that  prima facie,  therefore, the goods

would be Hayes', the learned judge added:

"But the bank asserts that, although the goods were thus purchased ostensibly or

apparently in the name of Hayes, yet that the purchase was in pursuance of a

secret agreement or understanding between Hayes and Fuller, to the effect that

Hayes should buy, in his own name, but for Fuller's benefit and use, or for the joint

use and benefit of Hayes and Fuller, and that the motive or inducement for this

arrangement or understanding was that Fuller was in embarrassed circumstances,

or was apprehensive of trouble if his name was known in the purchase. In other

words, the bank alleges that there was a fraudulent scheme between Fuller and

Hayes, by which goods were to be purchased in Hayes's name, but in secret trust

for the use and benefit of Fuller wholly or in part."

The learned judge then told the jury that the alleged fraudulent scheme might be

established by circumstances; that it was not necessary to establish it by express

or positive testimony; and after other pertinent remarks, not now material to be

stated, the case was submitted.



The jury having remained out until the next morning failed to agree, and returned

into court, when they were again charged by the district judge, then holding a

circuit court, as follows:

"[If the property in question was bought and shipped solely
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in the name of Hayes, then the jury should find the ownership to be exclusively his,

unless the defendants have proved that notwithstanding such purchase and

shipment, the fact really is that the ostensible and apparent ownership of Hayes

was to cover up and conceal a  proprietary  interest of Fuller in the goods. In other

words, the possession of the goods by Hayes, the same having been bought and

shipped solely in his name, throws upon the defendants the burden of proving that

Fuller had a property interest therein, or was part owner thereof.]"

"[The defendants, in proving a secret or other agreement or understanding

between Hayes and Fuller  as to ownership of these goods,  must first establish

that fact by competent evidence, independent of any declarations or statements by

Fuller in the absence of Hayes.]"

"[In order to prove such understanding, the defendants cannot resort to such

declarations or statements by Fuller; hence, discarding from your minds on that

branch of the inquiry all statements made by Fuller in the absence of Hayes, you

should first determine whether such an understanding existed. If it did not exist, or

is not proved by testimony independent of such statements by Fuller, then the jury

cannot consider such statements by Fuller as any evidence whatever in this case.

If satisfied by such independent evidence that such an understanding existed, then

Fuller's declarations are competent testimony, and not otherwise.]"

"[It is immaterial as to the  ownership of the goods  how Hayes acquired his

means, or whether his exhibit of his means was correct or not, if he actually

bought the goods solely for himself. The merchants of whom he bought, if the

purchase was based on false representations, had their legal redress, but the

defendants cannot impair the title on such grounds;] that testimony it is proper for



the jury to consider in reference to the credibility of Hayes as a witness, and also

as tending to show what connection, if any, Hayes had at the time with Fuller, and

so with respect to the manner in which he acquired his means or credit."

"[If he wronged the government, or violated his official obligations, or procured an

unfair advantage in his settlement with Fuller & Co. or McDonald & Fuller, this is

not the case in which he is to be tried for such alleged misconduct. This is a simple

question  as to the ownership of the goods in controversy,  and not as
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to other or outside questions, and such questions have nothing to do with the

merits of this case further than they affect the credibility of witnesses, or throw light

upon the alleged understanding between Hayes and Fuller  as to their ownership

of this property.  ]"

After this last charge the jury brought in a verdict of $23,127; and judgment being

entered accordingly, the defendant brought the case here on an exception to the

ruling as to Hayes's refusal to answer, and on exceptions to different parts, put

above in brackets, including, in all, almost every part of the charge as last above

given. No exception was taken to the charge of the circuit judge; on the contrary, it

was admitted to be proper.
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MR. JUSTICE BRADLEY delivered the opinion of the Court.

1.  As to the exception to the ruling of the court on the admission of evidence in

the case.  The cross-examination of Hayes was very long, and took a wide range:

much wider than is allowed in United States courts in the case of an ordinary

witness, where the cross-examination is usually confined within the scope of the

direct examination.* But a greater latitude is undoubtedly allowable in the cross-

examination of a party who places himself on the stand than in that of other

witnesses. Still, where the cross-examination is directed to matters not inquired

about in the principal examination, its course and extent is very largely subject to



the control of the court in the exercise of a sound discretion; and the exercise of

that discretion is not reviewable on a writ of error. That was precisely the case

here. The witness, on his cross-examination, having stated that he was worth

$45,000 at a period some four years prior to the purchase of the goods, was asked

how he had acquired that

Page 84 U. S. 543

sum. As to a portion of it he stated that he had advanced money to a friend to buy

up government vouchers on speculation upon shares. Being asked to name this

friend, he declined, and the court refused to compel him to disclose it. This refusal

was excepted to. We think it was entirely in the discretion of the court to compel an

answer or not. It was on a new matter first introduced on the cross-examination,

and was in fact a cross-examination upon a cross-examination. If a court did not

possess discretionary power to control such a course of examination, trials might

be rendered interminable.

2.  As to the exception to the additional instructions of the court.  This presents a

more serious question; and an examination of them leads us to the conviction that,

taken as a whole, they were calculated to mislead the jury as to the character of

the evidence necessary to make out the charge of fraud and to prove the issue on

the part of the defendants.

To establish fraud, it is not necessary to prove it by direct and positive evidence.

Circumstantial evidence is not only sufficient, but in most cases it is the only proof

that can be adduced. It was not necessary in this case, for the defendants, in order

to maintain the issue on their part, to prove by direct and positive evidence, that

Fuller had a secret trust or property in the goods. It was sufficient if they proved

such facts and circumstances tending to that conclusion as might reasonably

induce the jury to believe that he had such trust or property. The sufficiency of

such circumstantial evidence was not, in our judgment, properly presented to the

jury; but, on the contrary, the manifest tendency of the charge was to give them

the impression that evidence of a more positive and direct character was required.

The court said:



"The possession of the goods by Hayes, the same having been bought and

shipped solely in his name, throws upon the defendant the burden of proving that

Fuller had a property interest therein, or was part owner thereof."

Whilst this may have been strictly true in a sense in which it might be understood

by an educated lawyer, it did not express the whole truth in a form likely
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to be understood by the jury in such a complicated case as the one before them.

"Property interest" and "ownership" are words of precise legal signification, and the

jury might readily conclude that an interest or trust in the goods, by which Fuller

was to receive or to participate in the profits, was not such property or ownership.

And yet such an interest or trust would have been sufficient to sustain the charge

made by the defendants, and to entitle them to a verdict.

The passage quoted is but one of several expressions contained in the charge, all

tending to give the impression that a technical ownership or property in Fuller was

necessary to be proved, in order to sustain the validity of the seizure of the goods

under the attachment. A further specification is unnecessary.

It may be urged that the qualifications made in the original charge given to the jury

before they were sent out, rendered further qualification unnecessary in the final

charge now under consideration. On the contrary, it is a more just inference to

suppose that the final charge was regarded by the jury as explanatory and

corrective of the first. And as the point on which they were likely to have had

difficulty and difference of opinion, would be the sufficiency of the circumstances

proved, to make out the case of the defendants, a charge like that which was

finally given, coming after their fruitless discussion, ignoring altogether the force of

circumstantial evidence, and reiterating that the only issue was property or no

property in Fuller, must have had a strong tendency to lead them to an entire

disregard of such evidence.

We also think the judge erred in laying it down so absolutely as he did, that the

defendants in proving a secret or other agreement or understanding between



Hayes and Fuller as to the ownership of the goods, must first establish that fact

independent of any declarations or statements by Fuller in the absence of Hayes.

Any statements made by Fuller in the absence of Hayes, which were afterwards

assented to by the latter, or which were a part of the  res gestae  of the
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purchase of the goods, were competent evidence. For example, the statement of

Fuller when commending Hayes to the vendors of the goods, that he was worth

forty or fifty thousand dollars, if shown to be untrue, was very material evidence.

We also think the judge erred in instructing the jury that it was immaterial as to the

ownership of the goods how Hayes acquired his means or whether his exhibit of

his means was correct or not. Considering the connection between Hayes and

Fuller, the fact that Fuller recommended Hayes as a purchaser of the goods,

certified to his responsibility, endorsed his notes for a part of the purchase money,

and pledged his wife's securities as collateral to a portion thereof, an inquiry into

Hayes's means at the time of the purchase, and the correctness of his exhibit, was

competent and proper. The opposite idea proceeded from the view of the case

before noticed, to-wit, that the only legitimate inquiry was as to the naked property

of the goods. Whereas the case really turned upon the ancillary question whether

Hayes and Fuller were engaged in a fraudulent scheme to procure goods in the

name of Hayes, but for the secret benefit of Fuller.

Judgment reversed and a venire de novo ordered.

MR. JUSTICE CLIFFORD dissented, on the first point, the exception to the ruling

of the court on the admission of evidence.

*  Johnston v. Jones,  1 Black 209;  Teese v. Huntingdon,  23 How. 2.
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