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Alger v. Alston

82 U.S. (15 Wall.) 555

ERROR TO THE CIRCUIT COURT

FOR THE DISTRICT OF LOUISIANA

SYLLABUS

1. Where a suit was brought in Louisiana for a debt due January 1, 1858, the writ
being served February 29, 1868, held that in view of the decision in The
Protector, 12 Wall. 700, that in the state named, the war of the rebellion began on
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the 19th of April, 1861, and closed on the 2d of April, 1866, the plea of what is
known in Louisiana as "prescription of five years" could not be sustained.

2. A statute of Louisiana passed in 1858 enacts that

"Parol evidence shall not be received to prove any acknowledgment or promise of
a party deceased to pay any debt or liability against his succession in order to take
such debt or liability out of prescription or to revive the same after prescription has
run or been completed, but in all such cases the acknowledgment or promise to
pay shall be proved by written evidence, signed by the party to be charged or by
his specially authorized agent or attorney in fact.”

The purpose of such an act is that no verbal declaration of a deceased man shall
be given in evidence to prove against him an acknowledgment of a debt which
would otherwise be barred by the statute of limitations, and that no written
evidence shall be offered unless signed by him or his agent.

Held, accordingly, that oral statements of conversations and admissions of a
decedent, tending to prove an acknowledgment of a debt as due within the period
of prescription and also endorsements by himself on the bond of payments made
of interest up to a term which took it out of that period were neither of them
admissible under the statute, in a suit against his estate.

On the 29th of February, 1868, Alston, a citizen of South Carolina, brought an
action in the court below against W. E. Adger, administrator of John Adger, the
latter in his lifetime and the former at the commencement of the action citizens of
Louisiana, the foundation of the action being a
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penal bond conditioned for the payment of $4,500, with interest, on the 1st of
January, 1858. Anticipating, probably, a defense of what is called in Louisiana
"prescription” (a defense equivalent to that known in other states as that of the
"statute of limitations"), the petition set forth that the interest had been paid to the
1st of January, 1863, all which it was alleged "will appear by the said bond



annexed for reference and made part of the petition.” An instrument which
purported to be the bond was accordingly annexed to the petition, and on it were
various endorsements in the handwriting of Alston, or in what purported to be so,
and signed by him, acknowledging payment of interest at various times "up to
January 1, 1863."

The law of prescription of the state of Louisiana was relied on as a defense, and
this defense presented the only matter assigned for error in this Court.

The defendant pleaded and relied on the five years' prescription in his answer,
and also filed what in the practice of that state is called the exception of the five
years' prescription. This exception according to that practice was tried by the court
without a jury, and on this trial the court ruled, as is shown by a bill of exceptions,

“that the whole of the time of the late rebellion or civil war, viz., from the 26th of
January, 1861, when the ordinance of secession was passed by the convention in
Louisiana, to the 20th of August, 1866, when the proclamation of the President
was made declaring the restoration of peace between the states, should be
deducted from and not counted as the time during which prescription ran, and
therefore there was not a period of five years between the claim as made in the
plaintiff's petition to the service of the citation in the suit at bar."

This Court had held, in United States v. Anderson, [ Footnote 1 ] previously to
the decision in the present case in the circuit, that as to the time of bringing suits in
the Court of Claims under the Captured and Abandoned Property Act, which, by
the terms of that act, must be within two years after the close
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of the war, the proclamation of the President of August 20th, 1866, announcing
that peace prevailed all over the United States, which had also been adopted by
Congress as the close of the war in regard to certain military services, must, as to
those matters, be held to be the date of its termination. No date was fixed for its
commencement.



Notwithstanding the ruling already mentioned of the court below, by which the
court decided against the plea of prescription, the question of prescription was
submitted to the jury on the facts under the defense set up in the answer, and the
court admitted on the trial, against the defendant's objection, oral statements of
conversations and admissions of the defendant's intestate, tending to show that he
had acknowledged the debt as lately as 1863, and also admitted for the same
purpose the endorsements on the bond of the payment of interest.

A statute of Louisiana, passed in 1858, [ Footnote 2 ] it is here necessary to
state, enacts as follows:

"SECTION 2. Hereafter parol evidence shall not be received to prove any
acknowledgment or promise of a party deceased to pay any debt or liability
against his succession, in order to take such debt or liability out of prescription, or
to receive (revive) the same after prescription has run or been completed; but in all
such cases, the acknowledgment or promise to pay shall be proved by written
evidence, signed by the party to be charged, or by his specially authorized agent
or attorney in fact."

Judgment having been given for the plaintiff the case was now here on error.
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MR. JUSTICE MILLER delivered the opinion of the Court.

This Court held, previous to the decision in the present case in the circuit, that as
to the time of bringing suits in the Court of Claims under the Captured and
Abandoned Property Act, which must be within two years after the close of the
war, the proclamation of the President of August 20th, 1866, announcing that
peace prevailed all over the United States, which had also been adopted by
Congress as the close of the war in regard to certain military services, must, as to
those matters, be held to be the period of its termination. No period was fixed for
its commencement, because none was necessary.



Assuming that the commencement of the war was the ordinance of secession of
Louisiana, and its close the President's proclamation of August 20, 1866, and
applying the principle of deducting the period of the war from the time in which
prescription would have otherwise been counted, as held by this Court in Hanger
v. Abbott, [ Footnote 3 ] the ruling of the court below as shown by the bill of
exceptions, on the exception of the five years' prescription, would have been

sound.

But in the case of The Protector, [ Footnote 4 ] the question of the precise

period of time to be deducted for the interruption in the running of the statute of
limitations to be made in consequence of the civil war was much considered, and
the necessity of fixing the precise period was felt by the court to be very pressing.
An examination of the several proclamations of the President and other acts of the
political department of the government was had, and as a result it was found that
different periods of time must be fixed for different states. It was held that the
commencement of the war
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must be governed by the President's proclamations of blockade, of which there
were two. The first, dated April 19, 1861, embraced the States of South Carolina,
Georgia, Alabama, Florida, Mississippi, Louisiana, and Texas, and the second,
dated April 27, 1861, embraced the States of Virginia and North Carolina. So there
were two proclamations declaring that the war had closed -- the first, issued April
2, 1866, embraces the States of Virginia, North Carolina, South Carolina, Georgia,
Florida, Mississippi, Tennessee, Alabama, Louisiana, and Arkansas, and the
second, issued on the 20th of August, 1866, embracing the State of Texas. And it
was held that these dates must be taken as the commencement and the close of
the war as to those states respectively, in the question of the time to be deducted
for the existence of that war in counting time under the statutes of limitation.

Under this rule, the time which elapsed between the 19th of April, 1861, and the
2d April, 1866, being deducted from the time of the maturity of the bond and the
service of the writ in this case, there still remained more than five years, and the



plea of prescription in that view would be a bar.

But the question of prescription was submitted to the jury on the facts, under the
defense set up in the defendant's answer, and on the trial the court admitted as
evidence, against the objection of the defendant, oral statements of conversations
and admissions of decedent, tending to prove an acknowledgment of the debt as
due within the period of prescription and also admitted for the same purpose
endorsements on the bond of payments made of interest up to the year 1863.

In this we think the court erred also. A statute of the Legislature of Louisiana of the
year 1858, by its second section enacts that:

"Hereafter parol evidence shall not be received to prove any acknowledgment or
promise of a party deceased to pay any debt or liability against his succession in
order to take such debt or liability out of prescription or to revive the same after
prescription has run or been completed, but in all such cases, the
acknowledgment or promise
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to pay shall be proved by written evidence, signed by the party to be charged or by
his specially authorized agent or attorney in fact.”

The principle of this act is not new in the legislation of England and this country,
and its purpose and construction are equally obvious and well understood. It is
that no verbal declaration of a deceased man shall be given in evidence to prove
against him an acknowledgment of the debt which would otherwise be barred by
the statute of limitations, and that no written evidence shall be offered unless
signed by him or his agent.

The case before us comes precisely within both the letter and spirit of the statute.
The evidence offered was parol evidence, and if the endorsements of credits on
the bond are not strictly parol, they are not written evidence signed by the party to
be charged, and the objection is to prove an acknowledgment of the debt against
his succession of a deceased man by such evidence.



There seems no room for doubt that whatever may be the rule as to parties who
are alive, no such evidence is admissible against the administrator of a deceased

party.

On both points ruled by the court concerning prescription, we think the court erred,
and the judgment is therefore

Reversed with directions to grant a new trial.

[ Footnote 1 ]

76 U. S. 9 Wall. 56.

[ Footnote 2 ]

Acts of Louisiana of 1858, No. 208, p. 148

[ Footnote 3 ]

73 U.S. 6 Wall. 532.

[ Footnote 4 ]

79 U. S. 12 Wall. 700.
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