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APPEAL FROM THE SUPREME COURT

OF THE TERRITORY OF MONTANA
SYLLABUS

1. A complaint which is in form and substance such a complaint as is made in "a
creditor's bill" is a case of equitable jurisdiction, and one requiring equitable relief
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as distinguished from legal.

2. In a territory of the United States where the systems of common law and
chancery are found as separate systems, chancery can alone give relief on such a
bill.

3. If a case presented by a creditor's bill is tried like a common law case -- that is
to say by a jury -- and a decree is entered on the verdict as a mere conclusion of
law upon the facts found, and not as the result of the chancellor's own judgment,
though of his judgment aided by the finding, it is error.

4. A decree on a creditor's bill, which makes the defendant who has cooperated
with the debtor responsible for damages which the creditor has suffered in
consequence of the conveyance sought to be avoided, is erroneous. On such a
proceeding he is liable but to account. If damages are sought against him, they
should be sought by a proceeding at law.

The case was that of a creditor's bill filed by Kleinsmith, one appellee, against E.
M. Dunphy, the appellant, and one Benajah Morse, surviving partner of Elkanah
Morse, on behalf of himself and all other judgment creditors, to obtain satisfaction
of a judgment recovered by Kleinsmith on the 12th of March, 1868, for $16,957.
The bill alleged that an execution issued on the judgment was returned wholly
unsatisfied, and that no part of the judgment had been paid. It then charged that
on the 31st of October, 1867, Morse and his brother Elkanah (then living)
executed to Dunphy a mortgage to secure the payment of $30,000 in one year
from date, covering property to the amount of $70,000, including a ranch in the
County of Gallatin, containing 640 acres of land, with two-thirds of the crops and
all the stock thereon, embracing 225 head of cattle, and all the goods in their store
at Gallatin, together with the lot and storehouse and all the book accounts and
evidences of debt of E. & B. Morse. The bill stated that at the time of executing this
mortgage, the Morses were largely indebted to different persons, and
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charged that it was made to hinder, delay, and defraud the creditors of the firm,
and was not accompanied by change of possession; but that the Morses
continued in possession for several months, selling and disposing of the goods for
their own benefit. It further charged that the Morses did not owe Dunphy any such
amount as $30,000; did not, in fact, owe him more than $6,000 or $7,000, the
balance being fictitious; and that both Dunphy and the Morses had acknowledged
as much to different persons. The bill further charged that, by means of this
fraudulent mortgage and fictitious debt, Dunphy had prevented the plaintiff and
other judgment creditors of E. & B. Morse from collecting their just demands; that
Dunphy had claimed title to the property under the mortgage, and had forbidden
the sheriff to levy upon it, and that consequently the sheriff had refused to do so,
and that Morse and Dunphy were engaged in disposing of the property, and that
Dunphy had already got more than $30,000 therefrom. The bill prayed that the
mortgage might be declared fraudulent and void; that a receiver should be
appointed to hold the property, and that if what was left should not be sufficient to
satisfy the complainant and other judgment creditors, Dunphy might be made
personally liable for the deficiency. By an amended bill the complainant alleged
that on the 3d of January, 1868, Morse executed to Dunphy an assignment of all
the property embraced in the mortgage and authorized him to sell and dispose of it
with due regard to his own interests and the interests of the creditors of E. & B.
Morse, but that, notwithstanding the assignment, Morse still continued in
possession and control of the property for several months, and to sell the same
and collect the proceeds thereof, and that the assignment was fraudulent and void.

To this bill Dunphy filed an answer, insisting on the bona fides of his debt and
setting forth that it consisted of $12,500 for a stock of goods sold to the Morses
and $10,000 for money lent to them at the date of the mortgage, the balance being
for interest to accrue during the year the mortgage had to run -- namely, one
percent a month on the former
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sum, and five percent a month on the latter, which was allowed by the laws of the
territory. The appellee Duer recovered a judgment against Morse on the same day



that Kleinsmith's was entered, failed to obtain satisfaction, and filed a petition to
intervene as a co-complainant in the suit, and was admitted to intervene
accordingly. The cause was put at issue and came on for trial in March, 1869.

It appeared that by an act of the Territorial Legislature of Montana, passed in
December, 1867, it was declared:

"SEC. 1. That there shall be in this territory but one form of civil action for the
enforcement or protection of private rights and the redress or prevention of private
wrongs."

And,

"SEC. 155. That an issue of fact shall be tried by a jury unless a jury trial is waived
or a reference be ordered as provided in this act.”

By another act, passed in January, 1869, it was provided:

“That in all civil cases, if three-fourths of the jurors agree upon a verdict, it shall
stand and have the same force and effect as if agreed upon by the whole of the
jurors."

The cause was tried in pursuance of these provisions of the territorial law. In order
to present distinct issues for trial, the court framed a series of questions (twenty-
two in number), and submitted them to the jury, as

"1st. Did E. & B. Morse retain possession and control and continue to dispose of
the property mortgaged after the execution of their mortgage to E. M. Dunphy on
the 31st day of October, 1867?"

"2d. State whether B. Morse, after the 3d day of January, 1868, continued to
remain in possession of the property assigned to Dunphy, and also to exercise
control over it, and to sell and dispose of it?"

"4th. Did E. & B. Morse owe E. M. Dunphy $30,000 at the time of the execution of
their mortgage to him on the 31st day of October 186772 "
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"Oth. Did the mortgage to Dunphy prevent the collection of the judgments of
Kleinsmith and Duer?"

"17th. Was the mortgage to Dunphy executed and accepted for the purpose of
covering up the property of E. & B. Morse, and delaying or preventing the
collection of demands found against them or either of them?"

&cC.;

To all these questions nine of the jury returned answers adverse to Dunphy and
favorable to the complainants, and three dissented.

This verdict was rendered on the 25th of March, and accepted by the court, and on
the 3d of April a decree was made which, after reciting the principal findings of the
jury, proceeded as follows:

"It is therefore ordered, adjudged, and decreed that the said mortgage from E. & B.
Morse to E. M. Dunphy for $30,000 be set aside as fraudulent and void and of no
effect, and that the said plaintiffs recover of the said E. M. Dunphy the sum of
$35,737, the amount of plaintiffs' judgments, interest, and costs, together with the
costs of this action, taxed at $7,149; that the said judgments be credited by the
money Iin the possession of the receiver in the above cause, and that plaintiffs
have execution against the said Dunphy for the residue of said judgment after
such credit has been entered."

This judgment was rendered in the district court for the third judicial district of the
territory. It was taken to the supreme court and affirmed. An appeal was then
taken to this Court.

The principal question presented by this case was whether these proceedings,
conducted in the manner stated, could be sustained.

By the organic act constituting the Territory of Montana, passed by Congress May
26, 1864, section 6, the legislative power of the territory was declared to extend to



all rightful subjects of legislation consistent with the Constitution of the United
States and the provisions of that act. By the 9th section, provision was made for
establishing various courts of the territory, namely, a supreme court, district
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courts, probate courts, and justices of the peace, and it was enacted that the
supreme and district courts, respectively, should possess chancery as well as
common law jurisdiction. By the 13th section it was declared that the Constitution
and all laws of the United States which are not locally inapplicable shall have the
same force and effect within the territory as elsewhere in the United States.

These were the only provisions of the organic law which were referred to in the
argument.

MR. JUSTICE BRADLEY, having stated the case, delivered the opinion of the
Court, as follows:

From the provisions of the organic law which have been referred to in the
argument, it is apparent that the territorial legislature has no power to pass any law
in contravention of the Constitution of the United States or which shall deprive the
supreme and district courts of the territory of chancery as well as common law
jurisdiction.

This case was clearly a case of chancery jurisdiction, and one necessarily
requiring equitable, as distinguished from legal, relief. The property, according to
the charge of the complainant, had been put beyond the reach of the ordinary
process of the law. It had been disposed of by the assistance and through the
cooperation of Dunphy in such a manner that the judgment creditors could not find
it to satisfy their claims, or, if found, it was held by Dunphy under cover of an
assignment, which, prima facie, gave him the legal title. This is what is charged
by the judgment creditors. They further charge that this was a fraudulent
contrivance to hinder and delay them in the recovery of their debts. In a country or
territory where the systems of common law and chancery both substantially
prevail, it is perfectly clear that chancery only could give adequate relief in such a



case. And then the case was instituted and the pleadings were framed strictly in
accordance with this view. The bill is strictly a bill in chancery praying for equitable
relief.
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Now it is perfectly obvious that, with the exception of the verdict's being rendered
by nine jurors, the trial was altogether conducted as a trial at common law, and
that the decree was rendered on the verdict precisely as a judgment is rendered
on a verdict at common law. This was clearly an error. The case, being a chancery
case and being instituted as such, should have been tried as a chancery case by
the modes of proceeding known to courts of equity. In those courts, the judge or
chancellor is responsible for the decree. If he refers any questions of fact to a jury,
as he may do by a feigned issue, he is still to be satisfied in his own conscience
that the finding is correct, and the decree must be made as the result of his own
judgment, aided, it is true, by the finding of the jury. Here, the judgment is
pronounced as the mere conclusion of law upon the facts found by the jury.

Again, in an equitable proceeding of this kind, a decree in the nature of a judgment
for damages cannot be rendered against the defendant who is alleged to have
taken a fraudulent assignment of the property. The decree against him must be a
decree for an account. He must be called to account for just what property has
come into his hands, and no more, and he will be entitled under ordinary
circumstances to a rebate for the amount that was justly and honestly his due. The
mode of taking such an account is well known in equity proceedings. The
defendant is to exhibit an account either in his answer or in the master's office, and
if it is not satisfactory to the complainant, it may be surcharged or falsified; and as
the account is finally found to stand, so will the responsibility of the defendant be.
But if the complainant wishes to make him answerable in damages either for the
waste of the property or for its disposal by the original proprietor by aid of the
wrongful complicity of the defendant, he must sue for damages in an action at law.



No account of the kind, or in the manner indicated, seems to have been taken at
all. The suit was tried like an action for damages, and the jury were left to say, in
brief, whether
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or not the complainants could have made their money on execution had it not
been for the mortgage and assignment to the defendant. The jury answered that
they could, and the defendant was made personally liable for the whole amount.

Without attempting to decide whether the territorial legislature had or had not the
power to legalize a verdict rendered by three-fourths of a jury, we think the
proceedings were erroneous, and the decree must be

Reversed and the cause remanded for further proceedings in conformity with this
opinion.
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