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Memphis City v. Dean

75 U.S. (8 Wall.) 64

APPEAL FROM THE CIRCUIT COURT FOR

THE WESTERN DISTRICT OF TENNESSEE

SYLLABUS

1. A question which is pending in one court of competent jurisdiction cannot be
raised and agitated in another by adding a new party and raising a new question
as to him along with the old one as to the former party. The old question is in the
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hands of the court first possessed of it, and is
Page 75 U. S. 65

to be decided by such court. The new one should be by suit in any proper court
against the new party.

2. A contract by a city corporation with an existing gas company by which the
corporation conferred upon the company the exclusive privilege for a term of
years, and till notified to the contrary, of lighting the city with such public lamps as
might be agreed on, and also the right to lay down its pipes and extend its
apparatus through all the streets, alleys, lanes, or squares of the city, and which
declared that

"Still further to encourage the company, it would take fifty lamps to begin with, to
be extended hereafter as the public wants and increase of the city might demand,
and such as might be agreed upon by the company and the city corporation,”

the company, in consideration of these grants, concessions, and privileges,
binding itself to furnish to the city gas at half the price they charged their private
consumers, does not give a right to the gas company exclusive of the city
corporation's right to subscribe to the stock of a new gas company, whose object
was to introduce gas into the same city.

In 1849, the State of Tennessee incorporated a company called the Memphis
Gaslight Company. The charter provided as follows:

" Sec. 3. It shall be the duty of said company to establish, within three years from
the 1st of January, 1850, a gas manufactory within the City of Memphis of
sufficient capacity to supply its corporate authorities and inhabitants with such
public and private gaslights as may be required."

" Sec. 4. To enable said company to establish said works, they are hereby
authorized and empowered to lay down pipes and extend conductors and other
apparatus through all or any of the streets, lanes, or alleys of the said city."



" Sec. 5. The said company shall have the privilege of erecting, establishing, and

constructing gas works, and manufacturing and vending gas in the said city, by

means of public works, for the term of fifty years. A reasonable price per
thousand feet for gas shall be charged in the case of private individuals, to be

regulated by the prices in the other southwestern cities, and for public light such

sums as may be agreed upon by the company and the public authorities of

Memphis."

Another section provided, that if, at the end of twenty
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years, the city resolved to buy the gas works, it might do so, and a mode of fixing a
fair price was prescribed for taking into consideration the value of the said gas
works, and the lands, buildings, utensils, rights, and interests, and everything
thereunto appertaining.

The company being duly organized and set in operation, entered, in 1852, into a
contract with the city authorities, by which these conferred upon it the exclusive
privilege for twenty years, and until thereafter notified to the contrary, of lighting
the city with such public lamps as might be agreed upon between the parties, and
also the right to lay down its pipes and extend its conductors and other apparatus
through all or any of the streets, alleys, lanes, or squares, and to exercise all the
rights granted by its charter, without any other charge or tax by the city than upon
the estimated value of their house and lot and one hundred dollars per annum.

The contract proceeded:

"Still further to encourage the company, the city agree to take fifty lamps to begin
with, to be extended hereafter as the public wants and increase of the city may
demand, and such as may be agreed on by the company and the city; and the
company, on its part, agree, in consideration of the said several grants,
concessions, and privileges, to furnish the city, for the use of its public lamps, gas,
at one-half the price they charged their private consumers."



In 1866, the state passed an act incorporating another gaslight company, to-wit:
"“The Memphis Gayoso Gaslight Company,” which established an office in
Memphis, and went to work to lay down its gas pipes and extend its conductors
and other apparatus through the streets of the city. The old company hereupon
filed a bill in one of the state courts of chancery against the new company, setting
forth the above facts, asserting that the privilege of furnishing gas to the city
conferred by the act of 1849, incorporating the old company, was by its very
nature and purpose an exclusive one, and that under the contract of 1852, it had
been the intent of the city not only to vest in the old company the exclusive
privilege of furnishing the public lights to the city, but in fact also to license it
exclusively for a term of twenty years,
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to make and sell gas for lights to the inhabitants by means of public works, and
praying accordingly an injunction to the new company against laying pipes or
establishing new works. On this bill, in the state court, a preliminary injunction was
granted by the chancellor, so far as to restrain the new company from laying gas
pipes so near to the pipes of the old company as to cause any injury to them, but
denied so far as the bill sought to restrain the new company from proceeding with
its works, the chancellor not seeing, as he said, that any exclusive privilege had
been conferred on the old company.

Immediately after the decree, the city authorities of Memphis passed an ordinance
authorizing the mayor to hold an election to test the sense of the voters of the city
as to subscribing $250,000 to the stock of the new company; whereupon, on the
following day, and before any election was held, Dean, a citizen of New York (the
present appellee, and a large stockholder in the old company), filed a bill in this
case in the court below, against the new company, and also against the City of
Memphis, setting forth the act of incorporation of the old company, the company's
organization and successful operation, with a statement of the outlays and trouble
which organizing and putting it in such operation had cost; setting forth the
contract of 1852; the act of incorporation of the new company; that this new
company was laying down pipes and disturbing the ground where the pipes of the



old one lay, and was injuring them; that it was asserting the right to manufacture
gas by public works and sell the same to the inhabitants of Memphis in
competition with the said company, and that this last had the exclusive privilege of
supplying the corporate authorities and inhabitants with such public and private
gaslights as might be required, which grant the General Assembly could not
constitutionally revoke.

The bill set forth also the act of the city government authorizing an election, the bill
in connection with that point, proceeding as follows:

"And the complainant apprehends that the influence of the
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corporate authorities will be exercised upon the voters of the city, very few of
whom comparatively are purchasers of gas, favorably to the said project, and that
the said authorities will proceed to subscribe to the stock of the new company, and
issue the bonds as contemplated in the said ordinance, and thus the defendants
will consummate a great wrong to the complainant, to the great injury of the
franchise of the old one."

Finally, the bill complained that the old company, of which the complainant alleged
himself to be perhaps the largest stockholder, declined, at his request, to proceed
in the courts against the rival company, and against the corporate authorities of
Memphis, alleging that they had already filed a bill in the chancery court of the
state against the company and obtained a partial injunction, but that they refused
to proceed further.

The prayer was for an injunction restraining the city authorities from holding the
election intended, or from subscribing to the stock, or issuing bonds &c.;, and
enjoining the new or Gayoso Company from laying pipes in the streets of Memphis
and from manufacturing gas and selling the same to the inhabitants.

To this bill the new or Gayoso company pleaded:



1. That it was not true, as alleged, that the Memphis or old company had refused
to take the necessary legal steps to assert and maintain the rights of complainant,
but that on the contrary they had filed a bill in the state chancery court, wherein the
same relief was sought as in the present bill &c.; &c.;

2. That the said cause instituted in the said chancery court was then still pending;

that the same identical matters were presented for adjudication as in the present
bill; that the said court had full and ample jurisdiction; that a partial injunction had
been obtained, and that the Gayoso or new company was still bound by the said
partial injunction and was still subject to the further order of the said chancery
court in the premises &c.; The record of the prior suit was tendered with the pleas,
and substantiated the facts set forth in
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them. The new company and the City of Memphis also put in answers. These
admitted the facts stated by the bill as to the incorporation of the respective
companies and their organization under the laws. They admitted also the contract
between the old company and the city authorities, but they denied that the said
contract gave any exclusive privilege except as to the public lamps. They also
denied the power of the city to grant any such exclusive right, even if it had
purposed to do so.

The cause was set down for hearing by consent of parties on the bill and exhibits,
and on the answer of the new company and exhibits, and the answer of the city.
And the court, after hearing, determined that the complainant was entitled to the
relief prayed for, and decree perpetual injunctions against the new company and
the city, thus annihilating the new company. The cause was now before this Court
on appeal.

The questions considered by the court were:

1. Admitting that Dean, a mere individual stockholder in the older Memphis
Gaslight Company, would have had a right to represent by himself, as he here
assumed to do, the interest of the entire corporation, if the corporation had not



itself brought suit in the state court, how far that suit, yet pending, precluded the
institution of the present action, the suit in the state court being against the new
corporation alone and the present one being against both it and the City of
Memphis?

2. It being decided that the suit in the state court against the new company did
preclude the institution of the present one though against it and the city, whether
-- technical objections being disregarded -- the contract of 1852 estopped the city
from subscribing to stock in the new company.
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MR. JUSTICE NELSON delivered the opinion of the Court.

The judgment of the court in the case of Dodge v. Woolsey, [ Footnote 1 ]

authorizes the stockholder of a company to institute a suit in equity in his own
name against a wrongdoer whose acts operate to the prejudice of the interests of
the stockholders, such as diminishing their dividends and lessening the value of
their stock, in a case where application has first been made to the directors of the
company to institute the suit in its own name and they have refused. This refusal
of the board of directors is essential in order to give to the stockholder any
standing in court, as the charter confers upon the directors representing the body
of stockholders the general management of the business of the company. There
must be a clear default, therefore, on their part, involving a breach of duty, within
the rule established in equity, to authorize a stockholder to institute the suit in his
own behalf or for himself and other stockholders who may choose to join. The plea
in abatement in the record is founded upon this view of the law. It not only denies
the refusal, but
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avers the institution of a suit in a court of competent jurisdiction, and in which the
ground of complaint is substantially the same as set forth in the complainant's bill.
This is a plea to the person of the complainant. Pleas to the person, says Mr.



Daniel, [ Footnote 2 ] like pleas to the jurisdiction, do not necessarily dispute the
validity of the rights which are made the subject of the suit, but object to the
plaintiff's ability to sue or the defendant's liability to be sued respecting them. And
Judge Story [ Footnote 3 ] observes,

"They object to the plaintiff that he is by law disabled to sue in a court of justice, or
that he cannot institute a suit alone, or that he is not the person he pretends to be,
or that he does not sustain the character he assumes."

These are properly pleas in abatement, or at least in the nature of abatement. |
Footnote 4 ]

It is insisted, however, on the part of the learned counsel for the appellee that the
suit in the state court did not cover all the grievances set forth in his bill, as the
directors were required to proceed against the City of Memphis, which was not a
party defendant in that suit, but is in the present one. The charge in his bill is that
the city authorities passed an ordinance authorizing the mayor to hold an election
to test the sense of the voters of the city as to the propriety of subscribing
$250,000 to the stock of the Memphis Gayoso Company, and he apprehends that
the influence of the corporate authorities will be exercised on the voters favorable
to the company, and will proceed to subscribe to its stock, and further that the city
had entered into a contract with complainant's company to furnish the lamps of the
city with gas for twenty years and that this action of the city is in violation of that
contract, and the bill prays that the city may be enjoined from holding the election
or subscribing to the stock. This is the branch of the case relied on to show that
the suit in the state court was not a compliance with or a fulfillment of the request
of the complainant to the directors of the Memphis Gaslight Company to institute
legal proceedings.
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But, admitting all this to be true, it furnishes no valid ground for making the

Memphis Gayoso Gas Company a party, and agitating over again the same
guestion which was pending in the state court -- namely whether or not the



Memphis Gaslight Company had an exclusive right to furnish the City of Memphis
with gas. There is no necessary connection between that suit, or the subject
matter involved in it, and the one against the city. The former turns upon a
construction of the charter of the Memphis Gaslight Company. The latter upon a
written contract between this company and the city. The question here has no
connection with that of the exclusive privileges of the company under the charter.
If any suit was desired or advisable against the city, it should have been a
separate one, founded on the contract.

Besides, the suit against the city was premature. Until the question was decided
whether or not the Memphis Gayoso Gas Company was valid and had a right to
establish itself in the City of Memphis, the suit against the city was founded on a
hypothetical case. If held by the state court, on the final hearing, that the Memphis
Gas Company had the exclusive right, the existence of the other company must
cease, and the suit against the city would be superfluous.

The suit is premature also for the reason it is founded on a contingency, that a
majority of the voters of the city will vote in favor of a city subscription to the stock.
The bill seeks to enjoin the city from holding the election for fear a majority may
favor subscription, and then that the city will subscribe. The complainant should
have waited till after the result of the election, and if it had been against making
any subscription, no suit would have been required -- if in favor, it would have
been time enough to have filed the bill.

But over and beyond all these objections, we are satisfied that there is nothing in
the provisions of the contract that can be made available to estop the city from
subscribing to the stock. It secures to the complainant's company the exclusive
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privilege of supplying the public lamps in the streets of the city with gas for twenty
years at one-half the price which is charged to private persons. This is the
essence of the contract. There are other details to enable the company to fulfill its
portion of the stipulations, such as the privilege of laying down their pipes in the



streets and of exercising all the rights under the charter within the limits of the city
without any other tax or charge than upon the estimated value of their house and
lot and one hundred dollars per annum. The city agrees to take fifty public lamps
to begin with, to be extended thereafter according to the public wants. All the
obligations, whatever they may be, to be found in the contract on the part of the
city are binding upon it, and if broken, the courts will afford the proper remedy. The
establishment of another company therein will not change its nature or obligation,
much less abrogate it. To this extent the city is bound, but no further. There is
neither an express nor implied obligation not to take stock in any other company.

The idea that the subscription to the stock of the new company would aid or
encourage its establishment in the city, and hence would operate as a violation of
the contract finds no support in that instrument.

The result of our opinion is that the only question that it was competent for the
complainant, as a stockholder of the Memphis Gaslight Company, to compel the
directors to present to a court of justice was that involving its exclusive right, under
the charter, to furnish the City of Memphis with gas, and as that had been
presented to a court of competent jurisdiction in a suit then pending, he is
disabled, according to the settled rule on this subject, from instituting a suit in his
own name in another court.

Decree below reversed and remitted to the court below with directions to dismiss
the bill.

[ Footnote 1 ]

59 U. S. 18 How. 331, 59 U. S. 345 . See also Bronson v. La Crosse Railroad
Co., 2 Wall. 283.

[ Footnote 2 ]

1 Chancery Practice 744.

[ Footnote 3 ]
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Equity Pleading 545.

[ Footnote 4 ]

Ib., 549 and note 2.
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