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Kelly v. Crawford

72 U.S. (5 Wall.) 785

ON ERROR TO THE CIRCUIT COURT FOR

THE NORTHERN DISTRICT OF ILLINOIS

SYLLABUS

1. Where agents, in the sale of an article, acknowledging a debt of unascertained

amount due their principals, sign an agreement passing certain debts described as

"all accounts hereunto attached, and marked Exhibit A" -- no exhibit, however,
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being then or afterwards annexed -- and "all other debts due" (for the particular

article), the contract having the further purpose of ascertaining, with certainty, from

an examination by an accountant of the books of the assigning party the exact

amount due -- the contract, in connection with the report of the accountant, may,

on a suit for the amount found due, be read in evidence, even without the exhibit

never annexed.

2. Where, to a suit against a partnership for debt, the defense is that a former

partner has unwarrantably signed the firm name after dissolution of the

partnership, the paper signed may be read in evidence by itself, it being so read,

however, "subject to the proof to be given hereafter."

3. Where a party who has been and still is carrying on an agency in the sale of

anything for another becomes thus indebted to this other, and still agrees that an

accountant shall examine the books of account and ascertain from them the exact

amount due, "the amount so found to be due and owing to be final," the agreement

is not "a submission to arbitration," nor is the amount found by the accountant an

"award" in any such sense as will make them subject to the strict rules governing

arbitrations and awards.

Crawford & Co., in 1860, were coal dealers in Cleveland, and at the same time

Kelly & Maher were coal dealers in Chicago.
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On the 4th, August Kelly made a contract with Crawford & Co. the purport of which

was that Crawford & Co. were to supply Kelly & Co. with coal; that the coal was to

be furnished at Cleveland; that Kelly & Co. were to advance the freight and

insurance; that upon its arrival here they were to dock and sell it, to guarantee the

payment of all sales. The contract prescribed the manner in which the proceeds of

the sales were to be divided between the parties, and provided that the coal was

to remain the property of Crawford & Co.

On the 13th of September, 1861, there being a large sum of money due Crawford

& Co. for coal furnished under the contract, an agreement was made, in substance



thus:

"Know all men &c.;, that whereas Kelly & Co.  are indebted to  Crawford & Co. 

upon joint account, the exact amount to be ascertained from the books of Kelly &

Co. by one G. H. Quigg, under the supervision of the parties to this agreement 

(the amount so found to be due and owing to be final). In consideration of such

indebtedness &c.;, the said Kelly & Co. hereby assign to the said Crawford & Co. 

all the accounts hereunto attached, and marked 'Exhibit A,'  together with two

wheelbarrow scales [and other chattels personal, specified], and all other accounts

due and owing to said Kelly & Co. upon their coal books, except the accounts now

enjoined in chancery. Further, that Crawford & Co. are to put the said accounts

into speedy collection, and after paying the expenses of collecting, the balance

shall be applied to the extinguishment of the debt of said Kelly & Co. to Crawford &

Co., as ascertained by the aforesaid G. H. Quigg.  It being distinctly understood

that the said Quigg is to ascertain the amount due,  which the parties hereto now

agree is to be the actual amount. Should there be any balance left after collecting

the sums herein referred to, the said Crawford & Co. agree to pay the same over

to Kelly & Co.; and should the said sum of accounts, and the personal property

herein referred to, be insufficient to pay the sum found (hereafter) to be due to

Crawford & Co., then Kelly & Co. agree to pay the balance remaining unpaid to

Crawford & Co."

No "exhibit" of any kind had been annexed to this contract at the date of its

execution, nor was ever afterward annexed.
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Quigg, in September, 1861, along with Mahel, Crawford & Co. supervising what he

did, proceeded to determine from the books of Kelly & Co. the amount due

Crawford & Co. In doing this he corrected errors and oversights, and made some

new entries, and on the 16th of June, 1862, he wrote up a balance of the accounts

as they stood on the books at that time, including in it all the accounts that had

been entered upon the books by him subsequent to the agreement. Acting thus,



he reported, in June, 1862, the sum due to be $5,474.

Kelly & Co. having failed to pay the amount thus found, Crawford & Co. brought

assumpsit in the court below against them.

The declaration consisted of one special count on the agreement and the award of

Mr. Quigg thereunder. It set forth that the accounts had been put into collection

and that there was a deficit. The common counts were added.

To this declaration Maher pleaded:

1st. General issue.

2d. That he did not execute the agreement set out in first count of the declaration.

3d. That the agreement so set out was executed by Kelly, in the name of Kelly &

Co.,  without his knowledge or consent,  and that long before the date thereof, the

firm of Kelly & Co., of which he had been a member, was dissolved.

On the trial, the contract between the parties of September 13, 1861, was admitted

by the court in evidence,  "subject to the proof to be given thereafter,"  without the

exhibit to which it refers, against two objections of the defendants -- 1st, that it was

incomplete without the exhibit; 2d, that it was invalid because executed by one of

the firm of Kelly & Co., after its dissolution.

Quigg was examined as a witness in the case, and exhibited the books, and

testified that the entries made by him, and the balance the books showed, were

accurate.
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MR. JUSTICE FIELD delivered the opinion of the Court.

On the trial of this cause the agreement of September 13, 1861, was admitted in

evidence, without the exhibit to which it refers, against two objections of the

defendants: 1st, that it was incomplete without the exhibit; 2d, that it was invalid,



because executed by one of the firm of Kelly & Co. after its dissolution.

The answer to the first objection consists in the fact that no exhibit, though

mentioned in the agreement as annexed to it, was in truth annexed. The parties

executed the agreement, and acted upon it without this document being attached.

The agreement cannot, therefore, be treated as incomplete in the absence of the

exhibit; it was only ineffectual to pass the amounts specified in that paper; it was

effectual to pass all other matters mentioned. The contract was not intended

merely to transfer certain assets; it had for a further object to ascertain the amount

of the indebtedness of the defendants from the examination of their books by an

accountant. It was clearly admissible in connection with the statement of the

accountant to show the amount of such indebtedness.

To the second objection the answer is equally brief and
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conclusive. The agreement was admitted, "subject to the proof to be given

thereafter," and it was subsequently proved that the agreement was ratified by the

other partner of the firm of Kelly & Co., and the fact of ratification is specially found

by the jury.

The principal objections urged for a reversal of the judgment rest upon the idea

that the agreement of September 13, 1861, was a submission to arbitration, and

the report or statement of Quigg was the award of an arbitrator; and that both are

to be judged by the strict rules applicable to arbitrations and awards. This is,

however, a mistaken view of the agreement and report. As observed by counsel,

there was no dispute or controversy between the parties to be submitted to

arbitration; nor was anything to be submitted to the judgment or discretion of

Quigg. The books of account of the defendants were to determine the amount due;

about these there was no controversy. The only duty of Quigg was to examine

them as an accountant and to state what they exhibited.

The objection that the report was not made from the accounts as they stood on the

books at the time they were placed in the hands of Quigg, is not one which can



affect the result. The object of submitting the books to him for examination was to

ascertain the exact amount of the indebtedness of the defendants to the plaintiffs.

For this purpose it was in his power to write up the books, to correct errors

discovered, and make entries of what had been omitted by oversight or mistake. It

is to be presumed that the parties desired to arrive at a just result, not to have a

balance struck from the books without regard to their correctness. The agreement

provides that the amount due was to be ascertained by Quigg, under the

supervision of the parties, and the proof shows that this was done under the

immediate supervision of one of the defendants.

Besides, Quigg was examined as a witness in the case, and exhibited the books,

and testified as to the balance they showed and the entries made by him. These

books were, of themselves, admissible as evidence of the balance due by
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the defendants, independent of the agreement of September 13, 1861. Upon the

evidence they furnished, taken in connection with the testimony of Quigg, the

verdict of the jury may be sustained without reference to his report. They showed

the amount received from the sales of coal furnished to the defendants to which

the plaintiffs were entitled, and for such amount the recovery can be upheld under

the common counts for money had and received.

Judgment affirmed.
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