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70 U.S. (3 Wall.) 377

ERROR TO THE CIRCUIT COURT OF THE UNITED

STATES FOR THE DISTRICT OF INDIANA

SYLLABUS

1. Promissory notes given for a balance found due on settlement in a transaction

itself forbidden by statute and illegal, or for money lent to enable a party to pay

bills which the person taking the promissory notes
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had himself assisted, in violation of statute, to issue and circulate, cannot be

enforced.

2. The fact that such promissory notes are given for a balance found due, or to

enable a principal party in the illegal transaction to pay notes that have got into

public circulation and are unpaid, does not purge them from the infirmity which

belonged to the original vicious transaction.

3. Where a deposition, after a motion on grounds set forth has been

unsuccessfully made at one term to suppress it as irregularly taken, is at another

read on trial without objection or exception, it cannot be objected to here on the

grounds that were made for its suppression, or at all.

The case was this:

The suit was brought by Brown, the plaintiff in error, to recover against Tarkington

and others, defendants, the amount of four promissory notes and another small

sum, in the aggregate exceeding twelve thousand dollars. The defendants were

stockholders in the Bank of Tekama, in the Territory of Nebraska, organized under

a charter granted by the legislature February 13, 1857. The notes were signed by

its president, S. L. Campbell.

By an Act of Congress passed July 1, 1836, it was provided

"That no act of territorial legislature of any of the territories of the United States

incorporating any bank or any institution with banking powers and privileges

hereafter passed shall have any force or effect whatever, until approved and

confirmed by Congress."

The charter of this bank, as already observed, was passed in 1857. Three of the

notes were given on the 9th June, 1858, and the fourth on the 28th April of the

same year. The consideration of the three notes of the 9th of June, was for a

balance due the plaintiff from the Bank of Tekama  on a settlement of accounts, 

and of the other, for moneys advanced to Campbell, the president,  to enable him



to redeem the paper of the bank in circulation.

Much evidence was given in the course of the trial tending to prove that the

plaintiff was connected with the officers and directors of the bank in conducting its

operations, in aiding and assisting, personally, and by his credit and means,

Page 70 U. S. 379

to extend the circulation of its bills, and also tending to prove that the plaintiff was

familiar with the charter of the bank, and the articles of association, and knew of

the illegality of the association, and participated, in common with the officers and

directors, in very unscrupulous, if not fraudulent contrivances, to keep up the credit

of the bank and its bills, to the injury and loss of the business public, after they had

knowledge of its utter insolvency and inability to redeem the paper already in

circulation.

Indeed, it was apparent from the evidence that the institution possessed very little,

if any, capital, during the whole term of its existence. The nominal capital was

$300,000, divided into shares of one hundred dollars each, payable in installments

of ten dollars each. The third, fourth, fifth, sixth, seventh, eighth, ninth, and tenth

installments were made due and payable at such times as the board of directors

might designate. The bank began business in September, 1857, and ceased in the

May following, with an outstanding circulation of its bills of some ninety thousand

dollars.

In the course of the trial, the plaintiff read without objection the deposition of

Campbell, and, of course, being thus read, no exception was taken to it. The

record however disclosed the fact that at  a former term,  there had been a motion

to suppress and exclude this deposition as not having been taken in conformity

with the 30th section of the Judiciary Act of 1789, under which the counsel moving

to suppress assumed it to have been taken, and disclosed also the fact that the

motion had been overruled.

At the trial, the court below, after referring to the act of Congress forbidding the

territorial legislature to pass any law chartering a bank without its consent, and to



the violation of this organic law in the present charter, and to the facts which had

been proved, instructed the jury that the charter and the organization of the bank

under it, as well as the banking business conducted and carried on through the

means of this organization, were all illegal and void, and that if the plaintiff's

participated in these transactions, aiding
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and assisting the officers and directors in giving credit to the bank, and to its bills

in circulation, thereby cooperating in the imposition and fraud upon the business

community, with a knowledge of the illegality of the charter and of the organization

of the bank, and that the consideration of the notes in question grew out of these

illegal transactions, he was not entitled to recover.

Verdict and judgment went accordingly for the defendants.
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MR. JUSTICE NELSON delivered the opinion of the Court.

We perceive no valid objection to the charge given by the learned judge below. It

referred to the facts with great particularity and accuracy. The principle of law

which it laid down is familiar, and the evidence in the case called for its application.

The illegality of the charter of the bank, and of the organization under it as well as

the business of banking conducted through its means, were matters not in

controversy upon the evidence. The only material question open was whether or

not the plaintiff was  particeps criminis?  If he was, he was disabled, under the

maxim, to recover. The law leaves the party thus situated where it finds him. If

either has sustained loss by the bad faith of his associates, it is but a just

punishment for the illegal adventure.

To the argument of the counsel for the plaintiff -- that admitting the banking

transactions to be illegal, yet that the settlement of the balance and giving notes

for the same purged the new promise, as he calls it, from the original taint -- the

answer is that the new promise is founded upon the illegal consideration, a debt or



demand growing out of the illegal transactions, and is as infirm in the eye of the

law as the implied promise that existed previous to the giving of the notes.

There were several prayers for instructions on the part of the plaintiff which were

refused in the form presented. Most of them were irrelevant and immaterial, and

neither even alluded to the ground upon which the case was placed before the

jury. The court embraced in its charge all that was material or pertinent in the

instructions prayed for.

It is also insisted for the plaintiff that the deposition of S. L. Campbell, the

president of the bank, was improperly admitted on account of an irregularity in

taking it under the act of Congress. It appears that a motion had been
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made at a previous term of the court to set aside this deposition on the ground

stated, which was denied. On the trial, when the deposition was offered, no

objection was made to it. The question, therefore, is not in the bill of exceptions;

on the contrary, if any valid objection existed, it was waived by not taking

advantage of it at the trial.

Judgment affirmed.

[  See  Orchard v. Hughes,  1 Wall. 73;  Brooks v. Martin,  2 How. 70 -- REP.]
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