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Rajagopala Ayyangar, J.

1. The petitioner who is seeking enrolment as an Advocate of this Court has filed
this petition praying for the order that he might be exempted from payment of the
Stamp duty payable for the entry of his name as an Advocate of this Court.

2. The petitioner is a graduate in law of this University and was enrolled as an
Advocate of the former Mysore High Court when Mysore was a ' Part B ' on. 20th
January, 1955. He states that he was admitted to the roll of that Court on payment
of Rs. 300 which was prescribed by the Mysore Stamp Act then in force. After
Mysore became a ' Part A ' State as a result of the States Reorganisation Act the
petitioner became an Advocate of the Mysore High Court under the proviso to
Section 53(2) of the States Reorganisation Act. He claims that as he has been
enrolled as an Advocate of a High Court--the Mysore High Court-he is exempt
from the payment of any Stamp duty under Article 25 of Schedule I-A of the Stamp
Act as amended in the Madras State.
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3. Notice of this application was given to the Advocate-General and we have had
the benefit of his submissions on the relevant statutory provisions. By our order,
dated 4th November, 1957 the exemption prayed for has been granted but we
announced that our reasons would be pronounced later.

4. The levy of Stamp duty payable on enrolment is by virtue of Article 25 of
Schedule I-A of the amendments effected to the Indian Stamp Act by the Madras
Act VI of 1922. This provision reads:

25. Entry as an Advocate, Vakil or Attorney on the roll of any High Court under the
Indian Bar Coucils Act, 1926 or in exercise of powers conferred on such Court by
Letters Patent or by the Legal Practitioners Act, 1884.

(a) in the case of an .. Six Hundred and twenty-Advocate or Vakil five rupees.(b)....
Exemption.

Entry of an Advocate, Vakil or Attorney on the roll of any High Court, when he has
previously been enrolled in a High Court.

It would therefore be seen that the only question to be considered is whether the
High Court of Mysore is ' a High Court ' within the meaning of the exemption.
Similar questions have come up for decision earlier in this Court and we shall first
refer to these decisions before dicussing the precise scope of the statutory
provisions.

5. In the matter of Krishnaswami : (1942)1MLJ599 , dealt with the question
whether an Advocate who had been enrolled in the Rangoon High Court and who
subsequently sought, enrolment in the Madras High Court came within the
exemption. A Full Bench of this Court answered this in the affirmative. Leach, C.J.,
who delivered the judgment of the Court saying:

That Article 30 of the Indian Stamp Act (It is obviously a mistake because the
stamp duty in the Madras State in respect of the relevant entry is governed not by
Article 30 in Schedule | to the Indian Stamp Act but by Schedule I.A introduced by
the Madras Act VI of 192a where this. Article is numbered as 25) exempts an



Advocate who has already paid the required fee on enrolment in a High Court from
payment of it when he is enrolled in another High Court. The term . 'High Court' of
course must be deemed to be a High Court established in British India. The
Rangoon High Court can no longer be regarded as an Indian High Court, but it had
that status when the petitioner was enrolled, and as he paid the fee required by
the Stamp Act on that occasion we consider that he comes within the exemption
contained in the article.

The next decision on this point is by a Bench of this Court in Abdul Khader, In re :
AIR1954 Mad78 . The petitioner was an Advocate of the Travancore-Cochin High
Court a High Court in a Part B State. The learned Judges held that the petitioner
was not entitled to the exemption. This was rested on two bases : (1) the benefit of
the exemption could arise only in cases where the main entry itself would be
applicable ; that is, the original enrolment referred to in the exemption must be of
the same class as the class of enrolment which the petitioner seeks. The
Travancore-Cochin High Court was a High Court in a Part B State and so was not
of the same category or class as the Madras HighCourt--a High Court in a Part A
State. (2) The: High Court referred to in the exemption is a High Court within the
territory to which the Stamp Act applied, in this respect following the decision of
the Full Bench in Krishnaswami's Case : (1942)1MLJ599 . The Indian Stamp Act
did not extend to -Travancore-Cochin and hence an enrolment in the Travancore-
Cochin High Court would not be an enrolment in 'a High Court ' within the
exemption....A Bench of the Andhra Pradesh High Court followed the decision of
the Bench of this Court in Adbul Khader, In re : AIR1954 Mad78 , vide, Mannava
Venkata Rao, In re (1957)1 An.W.R. 244 and held that Advocates of the Mysore
High Court could be enrolled in the Andhra Pradesh High Court without payment
of any stamp duty by reason,. of their case being covered by the exemption, the
reasoning upon which this decision. was rested being that the Indian Stamp Act
was in force in Mysore even while it was a Part B State that is before the States
Reorganisation Act by reason of the Indian Stamp (Amendment) Act (XLIII of
1955) and that as the petitioner was on the roll of the Advocates of the Mysore
High Court by reason of the proviso to Section 53(2) of the States Reorganisation
Act, both the conditions posited by the -decision in Adbul Khader : AIR1954
Mad78 , In re, were satisfied.



6. There cannot be any doubt that the petitioner satisfied the first condition laid
down in Adbul Khader, In re : AIR1954 Mad78 , namely his name being entered on
the roll of a High Court of the same category as the Madras High Court. Mysore is
under Act XXXVII of 1956 (The States Reorganisation Act) a Part A State and the
High Court of Mysore is therefore a High Court of the class or category as the
Madras. High Court. The petitioner whose name was borne on the roll of the High
Court. of Mysore when it was a Part B State is now automatically on the roll of the
Mysore High Court as now constituted. The proviso to Section 53(2) of the Act
enacts:

Provided that, subject to any rule made or direction given by the High Court for a
new State in exercise of the power conferred by this section, any person who,
immediately before the appointed day, is an Advocate entitled to practice or an
Attorney entitled to act in any such High Court...as may be specified in this behalf
by the Chief Justice of the High Court for the new State, shall be recognised as an
Advocate or Attorney entitled to practice or to act, as the case may be, in. the High
Court for the new State.

The question that remains for consideration therefore is whether the other
condition laid down in Adbul Khadar's Case : AIR1954 Mad78 , namely that the
enrolment must be in the High Court to which the Stamp Act applies is satisfied by
the petitioner. Incidentally we might mention that the question has also been
raised as to whether it is necessary to satisfy this condition.

7. The learned judges of the Andhra Pradesh High Court have held that Mysore
was a territory to which the Stamp Act was made applicable by reason of the
Central Act (XLIII of 1955). It has however been pointed out that the extension of
the Indian Stamp Act to the Part B States is not absolute but subject to the
conditions laid down in the enactment. Though Section 2 of Act XLIII of 1955
enacted:

In the Indian Stamp Act, 1899....Unless otherwise expressly provided, the States
(which meant the Part A States) wherever they occur, the word 'India’ shall be
substituted.



Section 3 of the Amending Act specifically enacted a proviso as regards the extent
of the operation of the enactment:

Section 1 (2) : It extends to the whole of India except the State of Jammu and
Kashmir.

Provided that it shall not apply to Part B States....except to the extent to which the
provisions of this Act relate to rates of stamp duty in respect of the documents
specified in Entry 91 of List | in the Seventh Schedule to the Constitution.

It was pointed out that this qualification in the extension of the Stamp Act was not
noticed by the learned Judges of the Andhra Pradesh High Court whose judgment
appears to proceed on the basis that Article 30 of the Schedule | of the Indian
Stamp Act which related to the stamp duty payable for the entry on the roll of .the
Advocates was in operation in the Mysore State when the Advocate, who sought
enrolment in the Andhra Pradesh High Court was enrolled in Mysore when the
latter was a Part B State. There is no doubt that this aspect is not adverted to in
the judgment of Subba Rao, C.J. But in our opinion this does not affect the
correctness of the decision.

8. Admittedly the stamp duty paid by the petitioner when he was enrolled in
Mysore, was under the Mysore Stamp Act and not under Article 30 of Schedule |
of the Indian Stamp Act, 1899. But in our opinion the argument which seeks to
deny to a payment under the Mysore Stamp Act the efficacy of a payment under
Article 30, Schedule | of the Indian Stamp Act, 1899, ignores the constitutional
basis upon which Legislation in relation to stamp duties rests in India. At the time
when the Indian Stamp Act, 1899 (a central enactment) was enacted the duties
levied under each of the several articles in its Schedule became part of central
revenues, no part of it being specifically allocated to the provinces. A change was
however introduced into this system by the Montford Reforms of 1919.

9. Section 45-A of the Government of India Act, 1919, enacted:

45-A (1) Provision may be made by rules under this Act:. (b) for the devolution of
authority in respect of provincial subjects to local Governments and for the



allocation of revenues or other moneys to those Governments.
Devolution Rules were framed under this provision and Rule 14(1) read:

14 (1): The following sources of revenue shall in the case of Governors provinces
be allocated to the local Government as sources of provincial revenue namely :-.

(b) receipts accruing in respect of provincial subjects..

() the proceeds of any taxes which may be lawfully imposed for provincial
purposes.

Schedule | to these rules classified subjects of Legislative power into two heads,
Central and Provincial-Parts | and Il respectively. Item 20 of Part II- List of
Provincial subjects ran in these terms:

20. Non-judicial stamps, subject to legislation by the Indian legislature....

Section 80-A(3) laid down the formal requirements which the Provincial
Legislatures should comply before enacting these laws'

80-A(3) : The local Legislature of any province may not, without the previous
sanction of the Governor-General, make or take into consideration any law (a)
Imposing or authorising the imposition of any tax unless the tax is a tax scheduled
as exempted from this provision by rules made under this Act : or..

In pursuance thereof the Scheduled Taxes Rules were framed which specified the
taxes which might be imposed by the provinces either for their purposes or for the
purposes of local authorities within them without the previous sanction of the
Governor-General. In regard to stamp duties Item 8 of the Schedule | to these
rules enabled provincial legislation without previous sanction only in regard to

8. A stamp duty other than duties of which the amount is fixed by Indian
legislature.

10. The result of this was that by virtue of the main provisions in Section 80-
A(3)(a) the local Legislature could legislate for the levy of stamp duties on the



instruments included in the Stamp Act, 1899, only after obtaining the previous
sanction of the Governor-General. Several Provinces took advantage of these
provisions and enacted legislation on the subject of stamps after obtaining the
previous sanction of the Governor-General under Section 80-A(3) making the
proceeds part of Provincial Revenues and amending the rates of duties imposed
by Schedule | of the Indian Stamp Act, 1899. The Madras Legislature did this by
Act VI of 1922 which dealt with all classes of instruments other than Bills of
Exchange and a few other items. Article 25 of this Schedule I-A as introduced by
the Local Legislature was 'Entry as an advocate, vakil or attorney on the roll of any
High Court..."' together with the exemption which we have set out earlier. The entry
was amended by the Indian Bar Councils Act, 1926, by the inclusion of the words '
under the Indian Bar Councils Act, 1926."

11. The Government of India Act, 1935, effected a substantial change in the law in
relation to stamp duties carrying to its logical result the provision of the Devolution
Rules and the practice that prevailed thereunder. It also introduced a dichotomy so
far as provinces were concerned between the substantive law relating to the levy
and collection of the duties including the machinery therefor on the one hand and
the rate of the levy. The White Paper proposals started this cleavage by listing '
Stamp duties which are the subject of legislation by the Indian Legislature at the
date of the Federation ' in the exclusively Federal List | and ' stamp duties other
than those provided for in List | ' as a source of Provincial Revenue. This rather
vague form received clarification in the report of the Joint Parliamentary
Committee. In their revised lists ' Fixation of rates of stamp duty in respect of bills
of exchange, bills of lading, cheques, letters of credit, promissory notes, policies of
insurance, proxies and receipts ' was made exclusively Federal (Item 53 of List I)
while ' fixing of rates of stamp duty in respect of instruments other than those
mentioned in Item 53 of List | ' was put in as Item 32 in List II- the exclusively
Provincial list. The legislative power to enact Stamp Laws in general as
distinguished from the 'fixation of rates of duty' was assigned to the Concurrent
List (Item 10) which read 'Law of non-judicial stamps, but not including the fixation
of rates of duty '. These recommendations of the Joint Parliamentary Committee
were adopted by the framers of the Government of India Act, 1935. The
instruments mentioned in Item 53 of List | set out above were allocated to the



exclusively Federal List | (item 57)--only instead of the words ‘fixing of rates of
stamp duty' the expression ' rates of stamp duty ' was used. Item 51 of the
Provincial List incorporated the recommended Item 32 of the Joint Parliamentary
Committee. The result therefore at this stage was that the Indian Stamp Act, 1899,
became ' a law with respect to a matter in the Concurrent List' while stamp duties
under Entry 25 of Schedule I-A of Madras Act VI of 1922 which applicants for

enrolment as Advocates had to pay became ' an existing law on a provincial
subject." The Constitution of India followed in this respect the pattern of the
Government of India Act, 1935. Entry 91 of the Union List reads : ' rates of stamp
duty in respect of bills of exchange, cheques, promissory notes, bills of lading,
letters of credit, policies of insurance, transfer of shares, debentures, proxies and
receipts ', while Entry 63 of the State List provided for legislation in regard to 'rates
of stamp duty in respect of documents other than those specified in the provisions
of List | with regard to rates of stamp duty '. Entry 44 of the Concurrent List dealt
with the power to make a law in relation to stamp duties ' as distinguished from the
rates of stamp duty' in these terms : ' Stamp duties other than duties or fees

collected by means of judicial stamps, but not including rates of stamp duty"'.

12. It will thus be seen that on the scheme of the Government of India Act as well
as of the Constitution, the Indian Legislature has a right only to make substantive
law in relation to stamp duties as distinguished from the rates of stamp duties
except in regard to the items listed in Entry 91. Taking the case of Madras, though
the sections of the Indian Stamp Act would apply to the State, as also the rates 01
stamp duty in regard to the instruments specified in Entry 91, the rates of stamp
duty in respect of instruments other than those set out in Entry 91 of the Union List
is a matter which is exclusively within the State jurisdiction. It is for this reason that
we hold that the fact that the stamp duty paid by the petitioner on his enrolment in
the High Court of Mysore was under the Mysore Stamp Act and not under the
Entry 30 of Schedule | of the Indian Stamp Act, 1899, is irrelevant because the
Union Legislature would have no jurisdiction to fix the rate of stamp duty for
enrolment within the Mysore State. In this view, the conditions laid down both by
the Full Bench in Krishnaswami, In re : (1942)1MLJ599 and by the decision of the
Bench in Abdul Khader, In re : AIR1954 Mad78 ., are satisfied by the petitioner
before us. At the time of his enrolment, the Indian Stamp Act applied to Mysore



and he paid the stamp duty fixed by the authority which under the Constitution had
the right to fix and levy it. Further the petitioner is also an Advocate of a High Court
in a Part A State thus satisfying the other condition formulated by the learned
Chief Justice in Abdul Khader's case : AIR1954 Mad78 . In this view we consider it
unnecessary to deal with the question whether the same result would have
followed if the Indian Stamp Act, 1899, had not been extended to Mysore by
Central Act XLIII of 1955.

13. We therefore hold that the petitioner is entitled to exemption from payment of
stamp duty under Article 25 of Schedule I-A.
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