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ERROR TO THE CIRCUIT COURT OF THE UNITED

STATES FOR THE NORTHERN DISTRICT OF ILLINOIS

SYLLABUS

1. A statute of Virginia, passed after the 1st of March, 1784, when Virginia ceded
to the United States her territory north and west of the Ohio, has not and never
had any force within the limits of lllinois.
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2. In ascertaining who is meant by "next of kin" in a statute of lllinois regulating
descents or a distribution, the computation must be made according to the rules of
the common law.

3. It is a sound rule that whenever a legislature in this country uses a term, without
defining it, which is well known in the English law, it must be understood in the
sense of the English law.

4. By the rules of the common law, terms of kindred, when used in a statute,
include only those who are legitimate unless a different intention is clearly
manifested.

5. In lllinois, a plaintiff in ejectment cannot recover upon a title which he acquired
after the commencement of the suit. Such a recovery would be against an
inflexible rule of the common law and an express statute of that state.

6. One statute is not to be construed as a repeal of another if it be possible to
reconcile the two together.
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Hamilton McCool brought ejectment in the circuit court against Spencer Smith for
the northeast quarter of section eleven, in township 10 north, of range 1 west, of
the fourth principal meridian. The defendant pleaded not guilty, and, a jury being
called, found the following special verdict:

"That the land mentioned in the said declaration was, on the 7th day of June,
1818, duly granted by the United States to Alonzo Redman for his military services
in the late war between the United States and Great Britain; that said Redman was
the illegitimate son of Polly Norris; that said Polly Norris had three other illegitimate
children, named Eleanor Fogg, Joseph Melcher, and Sophia Norton; that Eleanor
Fogg died without issue in the year 1824; that Joseph Melcher died without issue
in the year 1814; that Alonzo Redman died without issue in the year 1825; that
Polly Norris died without any other issue than as above stated, in the year 1837,
that Sophia Norton married Reuben Rand in the year 1816; that Reuben Rand



died in June, 1853; that Sophia Rand, on the 23d day of June, 1854, by her
quitclaim deed of that date duly executed, conveyed said land to one Levi F.
Stevens; that said Stevens, on the 21st day of April, 1855, by his quitclaim deed of
that date, duly conveyed said land to Spencer Smith, the plaintiff.”

"That the General Assembly of the State of lllinois passed an act entitled 'An act to
amend an act concerning the descent of real property in this state, approved
February 12, 1853," which act was approved by the governor on the 16th day of

February, 1857, which act is in the words and figures following, viz.:

"SECTION 1. Be it enacted by the people of the State of lllinois, represented in
the general assembly, that in all cases where any person shall have died leaving
any real property before the passage of the act to which this is an amendment
which, by the provisions of the act to which this is an amendment, would have
descended to any illegitimate child or children, such child or children shall be
deemed and adjudged to be the owner of such real property the same as if such
act had been in force at the time of such death unless such property shall have
been proceeded against and the title thereto vested in the

Page 66 U. S. 461
state or other persons under the law of this state concerning escheats."

"SECTION 2. In all such cases hereinbefore specified where any such illegitimate
child or children shall have sold and conveyed such real property by deed duly
executed or where the same would have descended by the provisions of the act to
which this is an amendment, and shall have been conveyed by deed by the person
to whom the same would have descended, then such conveyances shall vest the
same title thereto in the grantee as by this act is vested in such illegitimate child,
from the date of such deed, and in all actions and courts such grantee shall be
deemed to be the owner of such real property from the time of the date of the
conveyance."

"SECTION 3. This act shall be in force from and after its passage."



"That said lands have never been proceeded against, and the title thereto vested
in the state, or other persons, under the law of this state concerning escheats."

"We further find that John Brown, Collector of Taxes in and for the County of
Warren and State of lllinois, did, on the 25th day of May, 1840, sell said land to
Isaac Murphy, for the taxes due to the state and county aforesaid, upon said land,
for the year 1839, and that he did, on the 9th day of September, 1843, in
pursuance of said sale by deed of that date, convey said land to the said Murphy;
that said collector, in making such sale and conveyance, did not comply with the
law authorizing the sale of lands for taxes, and that said deed was for that reason
invalid as a conveyance of the legal title. That said Murphy claiming said land in
good faith under said deed, improved, occupied, and cultivated the same, and paid
all the taxes assessed thereon, for and during the years 1843, 1844, 1845, and
1846. That said Murphy, on the 7th day of April, 1847, by his deed of that date,
conveyed the said land to Hamilton J. McCool, the defendant, who immediately
thereafter took possession thereof, and has been in the actual possession thereof
ever since, claiming the same in good faith, under said conveyances, and that he
has paid all the taxes assessed upon said land for and during the years 1847,
1848, 1849, 1850,
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1851, 1852, 1853, 1854, 1855, and 1856. That the taxes so paid to the said state
and county, by the said Murphy and McCool, amount to the sum of one hundred
and nine dollars. If from these facts the court is of the opinion that the plaintiff is
entitled to recover &c.;, then we find for the plaintiff, and that said plaintiff is the
owner of the land, in fee simple, and assess his damages at one cent; otherwise,
we find for the defendant.”

Upon this verdict the circuit court gave judgment for the plaintiff, and the defendant
took his writ of error.
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MR. JUSTICE SWAYNE.
This was an action of ejectment
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in the court below. Smith was plaintiff, and McCool defendant. A special verdict
was found by the jury. The court rendered judgment for the plaintiff. The defendant
has brought the case here by a writ of error, and is the plaintiff in error in this
Court.

The material facts of the case, as shown in the record, are as follows:

Polly Norris had four illegitimate children. Their names were Alonzo Redman,
Eleanor Fogg, Joseph Melcher, and Sophia Norton.

Alonzo Redman was the patentee of the land in controversy. He died without issue
in the year 1825.

Joseph Melcher died without issue in the year 1814,
Eleanor Fogg died without issue in the year 1824.

Sophia Norton married Reuben Rand in the year 1816. Reuben Rand died in
June, 1853.

Polly Norris died in 1837 without having had any other issue than those named.

Sophia Rand, on the 23d day of June, 1854, by her quitclaim deed of that date,
duly executed, conveyed the land in controversy to Levi F. Stevens. Stevens, on
the 21st of April, 1855, by a like deed of that date, conveyed the land to Smith, the
plaintiff.

The first law of Illinois making the blood of bastards heritable was passed in 1829.
This was wholly prospective, and is no otherwise material in this case than as
showing the sense of the legislature of the necessity of such legislation to produce
that result.



On the 12th of February, 1853, the legislature passed another law upon the same
subject. It provides that "on the death of any such person®:

His or her property shall go to the widow or surviving husband and children, as the
property of other persons in like cases.

If there be no children, the whole property shall vest in the surviving widow or
husband.

If there be no widow or husband, or descendants, the property shall vest in the
mother and her children, and their descendants,
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the mother taking one-half, the other half to be equally divided between her
children and their descendants.

If there be no heirs as above provided, then the property shall vest "in the next of
kin of the mother, in the same manner as the estate of a legitimate person."

This act also was prospective, and did not affect this case.

On the 16th of February, 1857, the legislature passed an act amending the
preceding act.

The first section provides that where any person shall have died before the
passage of the amended act leaving property which by the provisions of that act
would have descended to any illegitimate child or children, such child or children
shall be deemed the owner of such property, "the same as if such act had been in
force at the time of such death," unless the title shall have been "vested in the
state, or other persons, under the law of this state concerning escheats."

The second section provides that in all the cases before specified where such
illegitimate child has conveyed the property by deed, duly executed,

"or when the same would have descended by the provisions of the act to which
this is an amendment, and shall have been conveyed by deed by the person to



whom the same would have descended, then such conveyances shall vest the
same title thereto in the grantee, as by this act is vested in such illegitimate child
from the date of such deed, and in all actions and courts such grantee shall be
deemed to be the owner of such real property from the time of the date of the
conveyance."

This act took effect from its date.
It is claimed by the counsel of the defendant in error that

"at the time of the cession of the Northwestern Territory to the general government
by the State of Virginia, the statute of that state directing the course of descents,
passed in 1785, and which took effect January 1, 1787, provided as follows:"

"In making title by descent, it shall be no bar to a party that any ancestor through
whom he derives his descent from the intestate is or hath been an alien. Bastards
also shall be capable of inheriting or of transmitting inheritance on the part of
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their mother, in like manner as if they had been lawfully begotten of such mother.

It is claimed also that this statute continued in force in lllinois during the whole
period of her territorial existence, and after she became a state to a period later
than the death of Alonzo Redman.

To this proposition there is a conclusive answer.

The General Assembly of Virginia, by a resolution of the 20th of October, 1783,
authorized her delegates in Congress to execute a deed ceding to the United
States all her "right, title, and claim, as well of soil as jurisdiction” to the territory
northwest of Ohio. The deed was executed on the 1st of March, 1784. From that
time, except as to the reservations expressed in the deed, which in nowise affect
the question here under consideration, Virginia had no more claim to or jurisdiction
over that territory than any other state of the Union.



It is also claimed that the act of the Legislature of lllinois of 1819, which was in

force at the time of the death of Alonzo Redman, gave his estate, under the

circumstances, to "the next of kin," and that applying the civil law interpretation to

those terms, his mother was such "next of kin,” and hence took an estate of
inheritance in the land in question under that act. Breese's Reports 136, Hays v.

Thomas, is relied upon as authority for this proposition. In that case, the principle
was applied as between legitimate persons claiming under a legitimate decedent.

The same remark applies to Hillhouse v. Chester, 3 Day's 166; which the case of

Hays v. Thomas followed.

In Hillhouse v. Chester, the court said:

"It cannot be pretended that the plaintiff is next of kin to Mary if we give the same
construction to the words which they have received in the English law."

"It has always been held that to ascertain who this person is, the computation is to
be made according to the rules of the civil law. ... Our statute, which directed
that in such an event the estate of the intestate, both real and personal, should go
to
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the next of kin, was enacted at a time when the aforesaid statute of Car. Il, and
the construction given to it, was perfectly known. It is a sound rule, that whenever
our legislature use a term without defining it, which is well known in the English
law, and there has been a definite appropriate meaning affixed to it, they must be
supposed to use it in the sense in which it is understood in the English law."

The class of adjudications in England referred to were never claimed to affect the
legal condition of bastards there. How can the same principle, decided in Hays &
Thomas, have that effect in lllinois?

It is also claimed that the legal status of Alonzo Redman, at the time of his death,
is to be determined by the civil, and not by the common law, and it is insisted, that
by the provisions of the civil law, legitimate and illegitimate children stood upon a



footing of equality. We have not deemed it necessary to examine the provisions of
the civil law referred to because, in our judgment, they have no application to the
subject. When Alonzo Redman died, the common law of England was in full force
in the State of lllinois.

The ordinance of 1787 guaranteed that "judicial proceedings" in the territory
should be "according to the course of the common law." In 1795, the territorial
governor and judges adopted that law for the territory.

By an Act of the Legislature of Illinois of the 4th of February, 1819, it was provided:

“That the common law of England, and all statutes or acts of the British Parliament
made in aid of the common law prior to the 4th year of the reign of King James the
1st, excepting the second section of the sixth chapter of XLIII Elizabeth, the eighth
chapter Xlll Elizabeth, and ninth chapter XXXVII Henry VIII, and which are of a
general nature, and not local to that kingdom, shall be the rule of decision, and
shall be considered of full force until repealed by legislative authority."

This act has been in force ever since its date:

3 Scam., 301, Penny v. Little; id., 120, Boger v. Sweet; id., 396; Stewart v.
People; 5 Gil. 130, Seeley v. Peters.
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The Wills act of 1829, section 47, that of 1845, section 53, and the act of 1853, all,
by the clearest implication, recognize the heritable disabilities of the illegitimate in
the absence of enabling statutes. Such is also the theory of the act of 1857.

By the rules of the common law, terms of kindred, when used in a statute, include
only those who are legitimate, unless a different intention is clearly manifested.
This is conceded by the counsel for the defendant in error. The proposition is too
clear to require either argument or authority to sustain it.



The legal position of Alonzo Redman, at the time of his death, was what the
common law made it. In the eye of that law, he was filius nullius. He had neither
father, mother, nor sister. He could neither take from, nor transmit to, those
standing in such relations to him, any estate by inheritance.

These views bring us to the conclusion that no title to the land in controversy was
ever vested in Polly Norris, and none in Sophia Rand, nor in the plaintiff below,
until the Act of February 16, 1857, took effect.

This suit was commenced on the 2d day of July, 1855. Conceding that the act of
1857 vested in the defendant in error a valid title, can he recover in this action?
The rule of the common law is inflexible that a party can recover in ejectment only
upon a title which subsisted in him at the time of the commencement of the suit.
Johnson v. Jones, decided at this term. So regardful has the State of lllinois been
of this principle that she has embodied it in a statute. Her ejectment act provides
that:

"No person shall recover in ejectment unless he has, at the time of commencing
the action, a valid subsisting interest in the premises claimed, and a right to
recover the same or to recover possession thereof, or some share, interest, or
portion thereof, to be proved or established at the trial."

If the plaintiff below can succeed in this action, it must be because the act of 1857
impliedly repeals this provision as to this case. If there were no such statutory
provision, the act of 1857, being in derogation of the common law, would be
construed strictly.

"A repeal by implication is not favored. . . . The leaning of the courts is against the
doctrine, if it be
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possible to reconcile the two acts of the legislature together."

Sedg. Stat. and Cons. law 127; 4 Gill & J. 1, Canal Co. v. Railroad Co.; 5 Hill
221, Bowenv. Lease; 2 Barb. S.C. 316, Williams v. Potter.



We see nothing in the act of 1857 which indicates a purpose to contravene this
common law principle and supersede this statutory provision as respects this
action. It is possible to reconcile the two acts. It may well be that the legislature
intended to vest the title retrospectively for the purpose of giving effect to mesne
conveyances and preventing frauds, without intending also to throw the burden of
the costs of an action of ejectment, then pending, upon a defendant, who, as the
law and the facts were at the commencement of the action, must have been the
successful party. A stronger case than this must be presented to induce us to
sanction such a result by our judgment. If the plaintiff below can recover, it must
be in action brought after the 16th of February, 1857. He cannot recover upon a
title acquired since the commencement of this suit.

In holding otherwise, the court below committed an error.

Several other very important questions have been discussed by the counsel of the
parties. We have not considered them, and intimate no opinion in regard to them.

The judgment below must be reversed, and the cause remanded, with instructions
to enter a judgment for the plaintiff in error upon the special verdict.
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