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Day v. Washburn

65 U.S. (24 How.) 352

APPEAL FROM THE CIRCUIT COURT OF THE

UNITED STATES FOR THE DISTRICT OF INDIANA

SYLLABUS

Where creditors who were so upon simple contract debts filed a bill in chancery to
set aside a deed made by the debtor as being fraudulent against creditors, and
other creditors came in as parties complainants, the court below was right in
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ordering a pro rata distribution amongst all the creditors, none of them having a
judgment or other lien at law.

The complainants who first filed the bill have no preference thereby over the other
creditors.

Washburn made an assignment of his property to Keith for the benefit of his
creditors.

Day and Matlock and Frothingham and Warner, citizens of Ohio and New York,
filed a bill in the circuit court of the United States to set aside this deed as
fraudulent. They alleged, as a reason for not suing him at law, that he had no
property upon which a judgment would be a lien nor any that an execution would
reach.

Other creditors of Washburn upon simple contract debts came in by a
supplemental bill and applied to be admitted to a distributive share of the assets.
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The court ordered them to be distributed equally amongst the parties to the record,
from which decree Day &c.; appealed to this Court.
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MR. JUSTICE NELSON delivered the opinion of the Court.

This is an appeal from a decree of the Circuit Court of the United States for the
District of Indiana.

The bill was filed in the court below by two mercantile firms, creditors of
Washburn, against him and the assignee of his property for the purpose of setting
aside the assignment as fraudulent against creditors and that the property might
be applied in satisfaction of the complainants' demands. These demands were
simple contract debts, not reduced to judgment.



The defendants demurred to the bill and assigned as the ground of the demurrer
the want of equity.

The court overruled the demurrer, and the defendants answered separately,
among other things denying all fraud in the assignment. Replications were filed to
the answers.

In this stage of the case, the other creditors of Washburn applied by petition to the
court to be made parties to the bill,
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charging fraud in the assignment and praying that it might be set aside, and the
property and effects of the debtor be subjected to the payment of all his debts, and
be divided equally among all the creditors.

The court ordered that these petitioning creditors become co-complainants, and
referred the case to a master to take an account of what was due to each of the
complainants, which account was duly taken and a report made to the court, and
afterwards the defendant, Keith, was ordered to bring into court the amount of
moneys admitted by him to be in his hands, made out of the assigned property,
amounting to the sum of $2,437, and then, at a subsequent day in the term, the
court overruled a motion made, on behalf of the two firms who filed the bill, to have
the moneys in court applied to the payment of their debts in preference to the
other creditors, and adjudged the assignment fraudulent as to creditors, and
directed that the whole fund be distributed ratably among all of them according to
their respective demands, and referred the case to a master to make the
distribution, and, on his report, confirmed the same.

The case is before us on appeal by the two firms who filed the bill, alleging for
error the refusal of the court to give them preference in the distribution of the
assets.

The proceedings in the case have not been conducted with much regularity, but
the principles of equity governing the rights of the parties concerned are very well



settled, and the application of them to the facts as presented will satisfactorily
dispose of it.

The court of chancery does not give any specific lien to a creditor at large, against
his debtor further than he has acquired at law, for, as he did not trust the debtor on
the faith of such lien, it would be unjust to give him a preference over other
creditors, and thus defeat a pro rata distribution, which equity favors, unless
prevented by the rules of law. It is only when he has obtained a judgment and
execution in seeking to subject the property of his debtor in the hands of third
persons, or to reach property not accessible to an execution, that
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a legal preference is acquired, which a court of chancery will enforce. 2 John.Ch,
283; 4 ib. 691

The two firms, therefore, who filed the bill, the appellants here not having reduced
their demands to judgment and execution before seeking relief against the
fraudulent assignment of the debtor, are not in a situation to set up any claim to a
preference over the other co-complainants, or to object to an equitable distribution
of the assets among all the creditors.

Indeed, the principle upon which the bill seems to have been drawn, and is now
sought to be sustained, would preclude any preference in favor of the appellants --
which is that the debtor's property, in the hands of the assignee, constituted a fund
for the benefit of creditors, which a court of equity only could reach, and hence that
the creditor had a right to the interposition of the court, without first obtaining a
judgment and execution. It is true, where a specific fund has been assigned or
pledged for the benefit of creditors and it is necessary to go into a court of
chancery to make a distribution among them, the equitable lien of each creditor
upon the fund lays a sufficient foundation for the interposition of the court. It will
enforce this equitable lien thus arising out of the assignment or pledge for the
benefit of the creditors, in the exercise of its own appropriate jurisdiction. But in all
these cases, chancery, upon its own principles, distributes the fund pro rata



among all the creditors unless preference in given in the pledge or assignment of
the fund. In the present case, as the assignment was made to Keith, in trust for the
benefit of creditors, if the bill had been filed to enforce the trust, no judgment or
execution would have been necessary, as preliminary steps to the interposition of
the court; but in that case, the appellants would not have been entitled to a
preference, as none was given to them in the trust deed, but the contrary.

For this reason, doubtless, the bill was filed to set aside the deed as fraudulent,
with a view to defeat the preferences given therein to other creditors. The
objection that the demands of the appellants had not been reduced to judgment
and execution before filing the bill, would have been fatal to the relief sought, if
taken in time by the defendants. It was waived,
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however, both as respected the appellants and the other co-complainants; and, as
the court was left unembarrassed by the objection, it was right in proceeding to
dispose of the property and effects of the debtor, and to make the proper
application of them; and, as we have seen neither of the creditors had acquired a
preference at law, the application in chancery, upon its own principles, was a
ratable distribution among all the creditors as decreed by the court below.

Decree affirmed.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com



