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63 U.S. (22 How.) 270

ERROR TO THE DISTRICT COURT OF THE UNITED

STATES FOR THE DISTRICT OF WISCONSIN

SYLLABUS

An arrangement was made between creditor and debtor houses that the latter

should execute an assignment, and confess judgment, and that the former should

give a receipt in full, and agree that the notes of the debtor house should be
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cancelled.

The assignment was made, the judgment confessed, and the receipt given.

A solvent partner of the debtor house was absent, and neither consented to the

assignment nor to the confession of judgment, and upon his motion the judgment

was vacated as to him, as being confessed without authority.

The judgment was then vacated as to all the partners, and the assigned property

taken out of the hands of the trustee by a prior claim. Whereupon the creditor

house brought suit upon the notes which had not been destroyed.

The whole arrangement to secure the debt being in effect annulled, the original

indebtedness stood revived, and judgment was properly rendered upon the notes.

The facts were these:

In 1854, the defendants in error were merchants in New York, trading under the

name of Bowen & McNamee, and the plaintiffs in error, merchants in Wisconsin,

trading under the name of H. O. Clark & Co.

In July, 1854, H. O. Clark & Co. had notes outstanding, due to the firm of Bowen &

McNamee, to the amount of $7,950.75. Being embarrassed, an arrangement was

made between them and the agent of Bowen & McNamee, to the following effect, 

viz.:

1. That they would make an assignment for the benefit of their creditors.

2. That they would confess a judgment in favor of Bowen & McNamee in the circuit

court for Rock County, state court

3. That the agent should give them a receipt in full, and agree that the notes

should be cancelled.
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All these things were done. The assignment was made, the judgment entered, and

the receipt given.

Whilst these transactions were going on, Smith was absent.

On the 17th of August, 1854, the assigned property was taken out of the hands of

the trustee, in virtue of a mortgage prior in date to the assignment just mentioned.

Smith, finding that the weight of the judgment would fall upon his private property,

applied to the court of Rock County to have the judgment vacated as to him, upon

the ground that it had been entered without sufficient authority. This application

was successful, and the court vacated the judgment as to him.

A bill was filed in the district court of the United States by Bowen & McNamee, in

conjunction with some other creditors, to enforce the assignment made for their

benefit. No further notice need here be taken of this bill than to say, that it was

dismissed without prejudice.

After the judgment was vacated as to Smith, Bowen & McNamee applied to the

court to vacate the judgment as to Clark and Justin also. This was granted, and

the judgment vacated entirely.

The assignment for the benefit of Bowen & McNamee being thus ineffectual, and

the judgment vacated, they considered that the entire arrangement with H. O.

Clark & Co. had become null and void; and in 1856 they commenced a suit in the

district court of the United States, upon the promissory notes of H. O. Clark & Co.,

the possession of which they had retained. Several questions were raised upon

the trial, which it is not material to notice; the principal one being an exception to

the charge of the court, which was in substance as follows,  viz.:

1. That the notes were merged in the judgment as long as the judgment stood.

2. That the court of Rock County had power to vacate all the judgments.

3. That when they were thus vacated, the original debt was revived, and the

receipt by the agent was not a bar to the suit.
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Under this instruction, the jury found a verdict for the plaintiffs.
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MR. JUSTICE CATRON delivered the opinion of the Court.

We deem it to be a matter not open to controversy in this suit, that the state court

of Rock County properly vacated its own judgment, as respected Clark and Justin,

after Smith, the solvent partner, had been released from it -- because Clark had no

power to bind Smith by the confession, and secondly, because the goods that

were assigned to a trustee to secure the judgment had been taken from the

assignee, by a previous mortgage of them.

The following admission is found in the bill of exceptions, and is conclusive of the

merits of this controversy:

"It is conceded by defendants that the judgment in the circuit court was confessed

at the time of the execution of the assignment, and that the assignment was to

secure the judgment, and the judgment and assignment were the mode adopted to

secure the plaintiffs' debt, and that Clark executed the assignment and judgment

for Smith."

The whole arrangement to secure the debt being in effect annulled, the original

indebtedness stood revived, and was properly enforced by the judgment of the

circuit court -- which we order shall be

Affirmed.
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