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ERROR TO THE CIRCUIT COURT OF THE UNITED

STATES FOR THE SOUTHERN DISTRICT OF NEW YORK

SYLLABUS

In the war with Mexico, the port of San Francisco was conquered by the arms of

the United States in the year 1846, and shortly afterwards the United States had

military possession of all of Upper California. Early in 1847, the President of the
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United States, as constitutional commander-in-chief of the army and navy,

authorized the military and naval commanders of the United States forces in

California to exercise the belligerent rights of a conqueror, and to form a civil and

military government for the conquered territory, with power to impose duties on

imports and tonnage for the support of such government and of the army, which

had the conquest in possession.

This was done, and tonnage and import duties were levied under a war tariff,

which had been established by the civil government for that purpose, until official

notice was received by the civil and military governor of California, that a treaty of

peace had been made with Mexico by which Upper California had been ceded to

the United States.

Upon receiving this intelligence the governor directed that import and tonnage

duties should thereafter be levied in conformity with such as were to be paid in the

other ports of the United States, by the acts of Congress, and for such purpose he

appointed the defendant in this suit, collector of the port of San Francisco.

The plaintiffs now seek to recover from him certain tonnage duties and imposts

upon foreign merchandise paid by them to the defendant as collector between the

3d of February, 1848, the date of the treaty of peace, and the 13th of November,

1849, when the collector appointed by the President, according to law, entered

upon the duties of his office, upon the ground that they had been illegally exacted.

The formation of the civil government in California, when it was done, was the

lawful exercise of a belligerent right over a conquered territory. It was the existing

government when the territory was ceded to the United States as a conquest, and

did not cease as a matter of course or as a consequence of the restoration of

peace, and it was rightfully continued after peace was made with Mexico until

Congress legislated otherwise, under its constitutional power, to dispose of and

make all needful rules and regulations respecting the territory or other property

belonging to the United States.



The tonnage duties and duties upon foreign goods imported into San Francisco

were legally demanded and lawfully collected by the civil governor whilst the war

continued and afterwards from the ratification of the treaty of peace until the

revenue system of the United States was put into practical operation in California

under the acts of Congress passed for that purpose.

Cross, Hobson & Co., brought an action of assumpsit to recover back from

Harrison, moneys paid to him while acting as collector of customs at the port of

San Francisco, in California, for tonnage on vessels and duties on merchandise,

not of the growth, produce, or manufacture of the United States, imported by the

plaintiffs from foreign places into California, and there landed, between February

3, 1848, and November 12, 1849.

The plea was  nonassumpsit,  and the verdict and judgment were for Harrison, in

January, 1852.

The bill of exceptions contained the substance of much testimony
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offered by the plaintiff, which it is not necessary to recite, and also the whole of the

Senate Document, No. 18, of the first session of the thirty-first Congress. The

opinion of the Court contains a statement of the material parts of this evidence.
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MR. JUSTICE WAYNE delivered the opinion of the Court.

It was an action brought by Cross, Hobson & Company against Harrison, for the

return of duties alleged to be illegally exacted by Harrison whilst he was acting as

collector of the customs at the port of San Francisco, in California. The claim

covered various amounts of money which were paid at intervals between the 3d

day of February, 1848, and the 13th of November, 1849. The first of these dates

was that of the treaty of peace between the United States and Mexico, and the

latter when Mr. Collier, a person who had been regularly appointed collector at that



port, entered upon the performance of the duties of his office. During the whole of

this period it was alleged by the plaintiffs that there existed no legal authority to

receive or collect any duty whatever accruing upon goods imported from foreign

countries.

The period of time above mentioned was subdivided by the plaintiffs in the prayers

which they made to the court below, into two portions, to each of which they

supposed that different rules of law attached. The three periods may be stated as

follows:
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3d of February, 1848, the date of the treaty of peace between the United States

and Mexico. 9 Stat. 922 to 943.

3d of March, 1849, when the act of Congress was passed, including San

Francisco within one of the collection districts of the United States, and

13th of November, 1849, when Collector Collier entered upon the duties of his

office.

In order to show what was the state of things on the 3d of February, 1848, it is

necessary to refer to some of the public documents which were offered in

evidence by the plaintiffs, being Senate Document No. 18 of the first session of the

thirty-first Congress.

On the 19th of August, 1847, H. W. Halleck, signing himself "Lieutenant of

Engineers and Secretary of State for the Territory of California," issued a circular

to certain persons who had been appointed collectors of the customs, in which he

recited that the commander-in-chief of the naval forces had been authorized by the

President of the United States to establish port regulations, to prescribe the

conditions under which American and foreign vessels might be admitted into the

ports of California, and also to regulate the import duties. The circular then

prescribed certain rules which were to be observed.



On the 15th of September, 1847, Commodore Shubrick prescribed certain rates,

or scales of duties, which were confirmed on the 14th of the ensuing October, by

R. B. Mason who signed himself Colonel of the 1st Dragoons and Governor of

California.

On the 20th of October, 1847, Colonel Mason still styling himself Governor of

California, issued an order saying, that "recent instructions from the President of

the United States made the officers of the army and navy the collectors of the

customs in California." The arrangement was made accordingly.

This was the state of things up to the 3d of February, 1848, the first epoch

mentioned by the plaintiffs in their prayers to the court. The war tariff was collected

by officers of the army and navy.

On the 3d of February, 1848, a treaty of peace was signed between the United

States and Mexico, the ratifications of which were exchanged on the 30th of May

ensuing. Some alterations were made in the mode of collecting the revenue during

this second period of time, namely, between the 3d of February, 1848, and 3d of

March, 1849, which it is necessary to notice.

On the 26th of July, 1848, Colonel Mason still calling himself Governor of

California, issued a number of regulations for
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the government of the custom house, amongst which the following two may be

mentioned:

"7. If any master of a vessel shall be detected in landing, or attempting to land,

anywhere in California, any goods or merchandise, without permit from a collector,

he shall be fined for every such offense in the sum of five hundred dollars, and the

goods or merchandise so landed, or attempted to be landed, and the boat or boats

through which such landing is effected or attempted, shall be seized, forfeited, and

sold by the nearest collector."



"8. If any person or persons other than the master of a vessel shall be detected in

landing, or attempting to land, anywhere in California, any goods or merchandise,

without permit from a collector, he or they shall be fined in the sum of one hundred

dollars, and the goods or merchandise so landed, or attempted to be landed, and

the boat or boats through which such landing is effected or attempted, shall be

seized, forfeited, and sold by the nearest collector."

On the 7th of August, 1848, a proclamation was issued to the people of California,

by R. B. Mason the governor, announcing the ratification of the treaty of peace, by

which Upper California was ceded to the United States.

On the 9th of August, H. W. Halleck, Lieutenant of Engineers and Secretary of

State, wrote to Captain Folsom, the collector of the customs at San Francisco,

directing him to perform the duties until further orders, but announcing that he

would be relieved as soon as some suitable citizen could be found to be appointed

his successor. In the meantime, he was told

"The tariff of duties for the collection of military contributions will immediately

cease, and the revenue laws and tariff of the United States will be substituted in its

place."

In order to illustrate the view which Colonel Mason took of his position, it may be

proper to insert the following extract from a letter written by him to the War

Department on the 14th of August, 1848:

"In like manner, if all customs were withdrawn and the ports thrown open free to

the world, San Francisco would be made the depot of all the foreign goods in the

north Pacific, to the injury of our revenue and the interests of our own merchants.

To prevent this great influx of foreign goods into the country duty free, I feel it my

duty to attempt the collection of duties according to the United States tariff of 1846.

This will render it necessary for me to appoint temporary collectors &c.;, in the

several ports of entry, for the military force is too much reduced to attend to those

duties."

"I am fully aware that, in taking these steps, I have no
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further authority than that the existing government must necessarily continue until

some other is organized to take its place, for I have been left without any definite

instructions in reference to the existing state of affairs. But the calamities and

disorders which would surely follow the absolute withdrawal of even a show of

authority, impose on me, in my opinion, the imperative duty to pursue the course I

have indicated, until the arrival of dispatches from Washington which I hope are

already on their way relative to the organization of a regular civil government. In

the meantime, however, should the people refuse to obey the existing authorities,

or the merchants refuse to pay any duties, my force is inadequate to compel

obedience."

On the 3d of September, 1848, Governor Mason appointed Edward H. Harrison

temporary collector of the port of San Francisco, with a salary of two thousand

dollars per annum, provided that so much was collected over and above the

expenses of the custom house.

In order further to illustrate the view which was taken by the executive branch of

the government, of the existing condition of things in California, it is proper to

insert an extract from a dispatch written by Mr. Buchanan, Secretary of State, to

Mr. Voorhees, on the 7th of October, 1848. It is as follows:

"The President, in his annual message at the commencement of the next session,

will recommend all these great measures to Congress in the strongest terms and

will use every effort, consistent with his duty, to insure their accomplishment."

"In the meantime, the condition of the people of California is anomalous, and will

require on their part the exercise of great prudence and discretion. By the

conclusion of the Treaty of Peace, the military government which was established

over them under the laws of war, as recognized by the practice of all civilized

nations, has ceased to derive its authority from this source of power. But is there

for this reason no government in California? Are life, liberty, and property under

the protection of no existing authorities? This would be a singular phenomenon in



the face of the world, and especially among American citizens, distinguished as

they are above all other people for their law-abiding character. Fortunately they

are not reduced to this sad condition. The termination of the war left an existing

government, a government  de facto,  in full operation, and this will continue, with

the presumed consent of the people, until Congress shall provide for them a

territorial government. The great law of necessity justifies this conclusion. The

consent of the people is irresistibly inferred from the fact that no civilized

community could possibly desire to abrogate
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an existing government, when the alternative presented would be to place

themselves in a state of anarchy, beyond the protection of all laws, and reduce

them to the unhappy necessity of submitting to the dominion of the strongest."

"This government  de facto  will, of course, exercise no power inconsistent with the

provisions of the Constitution of the United States, which is the supreme law of the

land. For this reason, no import duties can be levied in California on articles the

growth, produce, or manufacture of the United States, as no such duties can be

imposed in any other part of our Union on the productions of California. Nor can

new duties be charged in California upon such foreign productions as have

already paid duties in any of our ports of entry, for the obvious reason that

California is within the territory of the United States. I shall not enlarge upon this

subject, however, as the Secretary of the Treasury will perform that duty."

At the same time, dispatches were issued by the War and Treasury Departments

to their respective officers, of similar import to the above. Mr. Walker, the

Secretary of the Treasury, after providing for the reciprocal admission of goods

which were the growth &c.;, of California and the United States, free of duty, into

the ports of each, thus provided for the case under consideration, so as to protect

the revenue:

"Third. Although the Constitution of the United States extends to California, and

Congress have recognized it by law as a part of the Union, and legislated for it as



such, yet it is not brought by law within the limits of any collection district, nor has

Congress authorized the appointment of any officers to collect the revenue

accruing on the import of foreign dutiable goods into that territory. Under these

circumstances, although this department may be unable to collect the duties

accruing on importations from foreign countries into California, yet if foreign

dutiable goods should be introduced there and shipped thence to any port or place

of the United States, they will be subject to duty as also to all the penalties

prescribed by law when such importation is attempted without the payment of

duties."

"R. J. WALKER"

"  Secretary of the Treasury  "

When these papers reached California, some doubt was entertained whether or

not the revenue laws would be enforced, and application was made to

Commodore Jones, then commanding the naval forces in the Pacific, to know

whether he would use the forces under his command to aid the collector in seizing

and confiscating goods &c.; to which the commodore replied that he would so

employ the force under his command.

On the 23d of February, 1849, Cross, Hobson & Company

Page 57 U. S. 186

protested against the payment of $105.62, duties which accrued upon an

importation by the French bark  Staonele,  and also protested against the payment

of duties upon all other importations, past, present, or to come.

In order still further to explain the views of those who administered the government

in California, it may be proper to introduce another extract from instructions which

were issued on the 2d of February, 1849, by H. W. Hallecks, Secretary of State, to

Mr. Harrison, the collector, namely:

"This view of the subject presents a ready reply to the questions proposed in your

letter. No vessel can demand as a right to enter any foreign dutiable goods here,



and you will not be liable to prosecution for refusing such entry, and by a voluntary

payment of her duties here, in preference to going to a regularly established port

of entry, such vessel binds herself to abide by the revenue laws of the United

States, in the absence of all instructions to the contrary."

On the 3d of March, 1849, another of the periods of time mentioned in the prayers

to the court, Congress passed an Act, 9 Stat. 400, making the port of San

Francisco a collection district.

On the 13th of November, 1849, Collector Collier, who had been regularly

appointed, entered upon the execution of his duty at San Francisco. This was the

third period referred to in the prayers to the court.

In April, 1851, Cross, Hobson & Company brought an action of trespass on the

case in the Circuit Court of the United States for the Southern District of New York

against Edward H. Harrison to recover sundry sums of money paid, under the

above protest, for duties upon goods imported into San Francisco during the

period between the 3d of February, 1848, and the 12th of November, 1849.

Upon the trial, the jury, under the instructions of the court, found a verdict for the

defendant.

The bill of exceptions contained the deposition of sundry persons as to the

payment and other facts in the case, and also the whole of the Senate Document

above mentioned.

The counsel for the plaintiffs then rested, and the counsel for the plaintiffs

thereupon prayed the court to charge and instruct the jury, as matter of law, as

follows:

"1. That during the period from the 3d day of February, 1848, the date of the treaty

of peace and limits with the Republic of Mexico, and the 3d of March, 1849, the

date of the act of Congress which erected the State of California into a collection

district of the United States, no duties accrue to the United States on merchandise

not the production of the United States nor of
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vessels not of the United States which arrived within the limits of California, ceded

by said treaty to the United States, and that the exaction by the defendant of such

alleged duties on such goods imported into California by the plaintiffs within said

period was not authorized by any law of the United States, and was therefore

illegal."

"2. That during the period from the 3d of March, 1849, when the act of Congress

erected the State of California into a collection district, and the 13th of November,

1849, when Collector Collier entered upon his duties as collector of customs at the

port of San Francisco, in said district, the exaction of alleged duties to the United

States, by the defendant, was not authorized by any law of the United States, and

was therefore illegal unless the jury shall find that the defendant was legally

appointed and qualified to act as collector of the customs at San Francisco."

"3. That if the jury shall find that on the 23d February, 1849, the plaintiffs made

their written protest against all exactions that then were or thereafter should be

made by said defendant, as unauthorized by any act of Congress and illegal, and

that moneys then and thenceforward were demanded as alleged duties to the

United States by said defendant, and were paid under coercion of military power

and duress, and not in pursuance of any law of the United States, that then such

exactions were unauthorized and illegal, and the jury must find for the plaintiffs."

"4. That if the jury shall find from the evidence that alleged duties were exacted by

the defendant from the plaintiffs between the 3d February, 1848, and the 12th

November, 1849, by coercion and duress, and against their remonstrance and

protest, that then the plaintiffs are entitled to the customary interest of California

upon such exactions."

Whereupon the court,  pro forma,  then and there charged and instructed the jury

in conformity with the following prayers, in conformity with which the defendant's

counsel insisted and prayed the court to instruct the jury as matters of law:



"1. That between the 3d February, 1848, and the 3d March, 1849, duties did

accrue to the United States, on foreign merchandise, not the production of the

United States, and on foreign vessels not of the United States, which were

imported into and arrived within the limits of California, as ceded to the United

States by the treaty of peace and limits with the Republic of Mexico, signed at

Guadaloupe Hidalgo."

"2. That after the Act of 3 March, 1849, erecting the State of California into a

collection district of the United States, took effect, duties accrued to the United

States, both on foreign
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merchandise, not the production of the United States, and on foreign vessels not

of the United States, imported and brought within the limits of such collection

district."

"3. That if, from the evidence in the cause, the jury shall find that between the 3d

February, 1848, and 12 November, 1849, the plaintiffs were allowed by the

defendant to enter their said foreign goods and vessels at another port of the

United States within a collection district, and thereafter to land the same at San

Francisco without further exaction of duties, and that the plaintiffs neglected so to

do, and elected to enter and land the same at San Francisco, and pay duties

thereon, and that the duties were paid by defendant to the use of the United

States, that then the said payment of duties was voluntary and not coercive, and

the jury must find for the defendant."

"4. That if the jury shall find that the plaintiffs paid duties to the defendant on

foreign merchandise, and on foreign vessels, not of the United States, between 3

February, 1848, and 12 November, 1849, and that such payments were illegal but

voluntary, and made through mistake of law, then the plaintiffs are not entitled to

interest upon such exactions, and that upon the whole evidence the payments

aforesaid were voluntary and not coercive."



And the court further,  pro forma,  refused to instruct and charge the jury in

conformity with the points insisted upon by the plaintiffs' counsel, and in conformity

with which he had prayed the court to charge and instruct the jury as aforesaid.

Upon this exception, the case came up to this Court.

This statement presents the case of the plaintiffs as strongly as it can be made

from the record, and that contains every fact and document having any connection

with the subject. The cause has been argued here with much research. Every

argument has been brought to bear upon it by counsel on both sides, which can

enter into its consideration. It seems, from the institution of the suit until now, to

have been conducted with the wish upon the part of the United States to give to

the plaintiffs every opportunity to establish their claim judicially, if that could be

done, and with a desire upon its part to obtain from this Court a decision as to

what are the rights of the United States in respect to tonnage and impost duties, in

such a conjuncture as that was, when California was ceded by treaty to the United

States, before Congress had authorized such duties to be collected there by a

special act. We have received much assistance from the argument, and make the

acknowledgment the more readily because it has enabled us to come to

conclusions which we believe will be satisfactory, though adverse from the claim of

the plaintiffs.
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The purpose of the suit is to recover from the defendant certain tonnage duties

and imposts which were paid to him by the plaintiffs upon ships which had arrived

in San Francisco, and upon foreign merchandise landed there from them, between

the 3d February, 1848, and the 13th November, 1849. Harrison had been

appointed collector for the port of San Francisco by Colonel Mason military

Governor of California. He told the plaintiffs, officially, that he would not permit

them to land their goods without the payment of duties; stating if they attempted to

do so, without having made an entry of them, that they would be seized and

forfeited. He placed an inspector of the customs on board of the vessels of the



plaintiffs, to prevent any merchandise from being landed from them without

permits and entries, and when they complained that the duties which they were

required to pay were illegal exactions, which they protested against, the collector

refused to receive the duties under protest, and told the plaintiffs that they might

enter their ships at some other port in the United States, and then discharge their

goods at San Francisco. That he considered San Francisco a port in the United

States at which foreign goods could not be landed without the payment of duties. It

is as well to remark here, though the same fact appears in our statement of the

case already given, that the duties for which the plaintiffs sue were paid by them

between the 3d February, 1848, and the 12th November, 1849. They were paid,

however, until some time in the fall of 1848, at the rate of the war tariff; which had

been established early in the year before by the direction of the President of the

United States.

The authority for that purpose given to the commander-in-chief of our naval force

on that station was to establish port regulations to prescribe the conditions upon

which American and foreign vessels were to be admitted into the ports of

California and to regulate import duties. That war tariff, however, was abandoned

as soon as the military governor had received from Washington information of the

exchange and ratification of the treaty with Mexico, and duties were afterwards

levied in conformity with such as Congress had imposed upon foreign

merchandise imported into the other ports of the United States, Upper California

having been ceded by the treaty to the United States. This last was done with the

assent of the Executive of the United States, or without any interference to prevent

it. Indeed, from the letter of the then Secretary of State, and from that of the

Secretary of the Treasury, we cannot doubt that the action of the military Governor

of California was recognized as allowable and lawful by Mr. Polk and his cabinet.

We think it was a rightful and correct recognition
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under all the circumstances, and when we say rightful, we mean that it was

constitutional, although Congress had not passed an act to extend the collection of

tonnage and import duties to the ports of California.



California, or the port of San Francisco, had been conquered by the arms of the

United States as early as 1846. Shortly afterward, the United States had military

possession of all of Upper California. Early in 1847, the President, as constitutional

commander-in-chief of the army and navy, authorized the military and naval

commander of our forces in California to exercise the belligerent rights of a

conqueror, and to form a civil government for the conquered country, and to

impose duties on imports and tonnage as military contributions for the support of

the government, and of the army which had the conquest in possession. We will

add, by way of note to this opinion, references to all of the correspondence of the

government upon this subject; now only referring to the letter of the Secretary of

War to General Kearney, of the 10th of May, 1847, which was accompanied with a

tariff of duties on imports and tonnage, which had been prepared by the Secretary

of the Treasury, with forms of entry and permits for landing goods, all of which was

reported by the Secretary to the President on the 30th of March, 1847. Senate

Doc. No. 1, 1st session, 30th Congress, 1847, 567, 583. No one can doubt that

these orders of the President, and the action of our army and navy commander in

California, in conformity with them, was according to the law of arms and the right

of conquest, or that they were operative until the ratification and exchange of a

treaty of peace. Such would be the case upon general principles in respect to war

and peace between nations. In this instance it is recognized by the treaty itself.

Nothing is stipulated in that treaty to be binding upon the parties to it, or from the

date of the signature of the treaty, but that commissioners should be appointed by

the general-in-chief of the forces of the United States, with such as might be

appointed by the Mexican government, to make a provisional suspension of

hostilities that, in the places occupied by our arms, constitutional order might be

reestablished as regards the political, administrative, and judicial branches in

those places, so far as that might be permitted by the circumstances of military

occupation. All else was contingent until the ratifications of the treaty were

exchanged, which was done on the 30th of May, 1848, at Queretaro; and there is

in the 3d article of the treaty a full recognition by Mexico of the belligerent rights

exercised by the United States during the war in its ports which had been

conquered. In that article, besides other things provided for, it was stipulated that
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the United States, upon the ratifications of the treaty by the two republics, should

dispatch orders to all persons in charge of the custom houses at all ports occupied

by the forces of the United States, to deliver possession of the same to persons

authorized by Mexico to receive them, together with all bonds and evidences of

debts for duties on importations and exportations not yet fallen due, and that an

exact account should be made out, showing the entire amount of all duties on

imports and exports collected at such custom houses or elsewhere in Mexico by

the authority of the United States after the ratification of the treaty by Mexico, with

the cost of collection, all of which was to be paid to the Mexican government, at

the City of Mexico, within three months after the exchange of ratifications, subject

to a deduction of what had been the cost of collection.

The plaintiffs, therefore, can have no right to the return of any moneys paid by

them as duties on foreign merchandise in San Francisco up to that date. Until that

time, California had not been ceded in fact to the United States, but it was a

conquered territory within which the United States were exercising belligerent

rights, and whatever sums were received for duties upon foreign merchandises,

they were paid under them.

But after the ratification of the treaty, California became a part of the United

States, or a ceded, conquered territory. Our inquiry here is to be whether or not

the cession gave any right to the plaintiffs to have the duties restored to them,

which they may have paid between the ratifications and exchange of the treaty

and the notification of that fact by our government to the military governor of

California. It was not received by him until two months after the ratification, and not

then with any instructions or even remote intimation from the President that the

civil and military government, which had been instituted during the war, was

discontinued. Up to that time, whether such an intimation had or had not been

given, duties had been collected under the war tariff, strictly in conformity with the

instructions which had been received from Washington.



It will certainly not be denied that those instructions were binding upon those who

administered the civil government in California until they had notice from their own

government that a peace had been finally concluded. Or that those who were

locally within its jurisdiction, or who had property there, were not bound to comply

with those regulations of the government, which its functionaries were ordered to

execute. Or that anyone could claim a right to introduce into the territory of that

government foreign merchandise, without the payment of duties which had been

originally imposed under belligerent
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rights, because the territory had been ceded by the original possessor and enemy

to the conqueror. Or that the mere fact of a territory having been ceded by one

sovereignty to another, opens it to a free commercial intercourse with all the world,

as a matter of course, until the new possessor has legislated some terms upon

which that may be done. There is no such commercial liberty known among

nations, and the attempt to introduce it in this instance is resisted by all of those

considerations which have made foreign commerce between nations conventional.

"The treaty that gives the right of commerce, is the measure and rule of that right."

Vattel, c. 8, 93. The plaintiffs in this case could claim no privilege for the

introduction of their goods into San Francisco between the ratifications of the

treaty with Mexico and the official annunciation of it to the civil government in

California, other than such as that government permitted under the instructions of

the government of the United States.

We must consider them as having paid the duties upon their importations

voluntarily, notwithstanding that they protested against the right of the collector to

exact them. Their protest was made from a misconception of the principles

applicable to the circumstances under which those duties were claimed, and from

their misapprehension of what were the commercial consequences resulting from

the treaty of peace with Mexico and the cession of California to the United States.

That treaty gave them no right to carry foreign goods there upon which duties had

not been paid in one of our ports of entry. The best test of the correctness of what

has just been said is this: that if such goods had been landed there duty free, they



could not have been shipped to any other port in the United States without being

liable to pay duty.

Having considered and denied the claim of the plaintiffs to a restoration of the

duties paid by them from the date of the treaty up to the time when official notice of

its ratification and exchange were received in California, we pass on to the

examination of their claim from that time until the revenue system in respect to

tonnage and import duties had been put into practical operation in California under

the act of Congress passed for that purpose. The ratification of the treaty of peace

was proclaimed in California, by Colonel Mason on the 7th of August, 1848. Up to

this time, it must be remembered that Captain Folsom, of the quartermaster's

department of the army, had been the collector of duties under the war tariff. On

the 9th of August, he was informed by Lieutenant Halleck, of the Engineer Corps,

who was the Secretary of State of the civil government of California, that he would

be relieved as soon as
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a suitable citizen could be found for his successor. He was also told that

"the tariff of duties for the collection of military contributions was immediately to

cease, and that the revenue laws and tariff of the United States will be substituted

in its place."

The view taken by governor Mason of his position, has been given in our

statement. The result was to continue the existing government, as he had not

received from Washington definite instructions in reference to the existing state of

things in California.

His position was unlike anything that had preceded it in the history of our country.

The view taken of it by himself has been given in the statement in the beginning of

this opinion. It was not without its difficulties, both as regards the principle upon

which he should act and the actual state of affairs in California. He knew that the

Mexican inhabitants of it had been remitted by the treaty of peace to those

municipal laws and usages which prevailed among them before the territory had



been ceded to the United States, but that a state of things and population had

grown up during the war, and after the treaty of peace, which made some other

authority necessary to maintain the rights of the ceded inhabitants and of

immigrants, from misrule and violence. He may not have comprehended fully the

principle applicable to what he might rightly do in such a case, but he felt rightly,

and acted accordingly. He determined, in the absence of all instruction, to maintain

the existing government. The territory had been ceded as a conquest, and was to

be preserved and governed as such until the sovereignty to which it had passed

had legislated for it. That sovereignty was the United States, under the

Constitution, by which power had been given to Congress to dispose of and make

all needful rules and regulations respecting the territory or other property

belonging to the United States, with the power also to admit new states into this

Union, with only such limitations as are expressed in the section in which this

power is given. The government, of which Colonel Mason was the executive, had

its origin in the lawful exercise of a belligerent right over a conquered territory. It

had been instituted during the war by the command of the President of the United

States. It was the government when the territory was ceded as a conquest, and it

did not cease, as a matter of course, or as a necessary consequence of the

restoration of peace. The President might have dissolved it by withdrawing the

army and navy officers who administered it, but he did not do so. Congress could

have put an end to it, but that was not done. The right inference from the inaction

of both is that it was meant to be continued until it had been legislatively changed.

No presumption
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of a contrary intention can be made. Whatever may have been the causes of

delay, it must be presumed that the delay was consistent with the true policy of the

government. And the more so as it was continued until the people of the territory

met in convention to form a state government, which was subsequently recognized

by Congress under its power to admit new states into the Union.

In confirmation of what has been said in respect to the power of Congress over

this territory and the continuance of the civil government established as a war right



until Congress acted upon the subject, we refer to two of the decisions of this

Court, in one of which it is said in respect to the treaty by which Florida was ceded

to the United States:

"This treaty is the law of the land, and admits the inhabitants of Florida to the

enjoyment of the privileges, rights, and immunities, of the citizens of the United

States. It is unnecessary to inquire whether this is not their condition,

independently of stipulations. They do not however participate in political power --

they do not share in the government until Florida shall become a state. In the

meantime, Florida continues to be a territory of the United States, guarded by

virtue of that clause in the Constitution which empowers Congress to make all

needful rules and regulations respecting the territory or other property belonging to

the United States. Perhaps the power of governing a territory belonging to the

United States, which has not, by becoming a state, acquired the means of self-

government, may result necessarily from the facts that it is not within the

jurisdiction of any particular state, and is within the power and jurisdiction of the

United States. The right to govern may be the natural consequences of the right to

acquire territory."

American Insurance Co. v. Canter,  1 Pet. 542,  26 U. S. 543  .

The Court, afterwards, in the case of  United States v. Gratiot,  14 Pet. 526,

repeats what it said in the case of  Canter  in respect to that clause of the

Constitution giving to Congress the power to make all needful rules and

regulations respecting the territory or other property of the United States.

Colonel Mason was fortunate in having his determination to continue the existing

government sustained by the President of the United States and the Secretaries of

his cabinet. And nothing but an almost willing misunderstanding of the circular of

the Secretary of the Treasury, Mr. Walker, could have caused a doubt as to the

liability of the importers of foreign goods into California to pay duties upon them.

That part of the secretary's circular relating to duties is in our statement of the

case. It will show that the secretary says no more than this, that as Congress had

not brought California by law within the limits

https://sooperkanoon.com/case/79163/american-insurance-company-vs-canter#542
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of any collection district, or authorized the appointment of officers to collect the

revenue accruing upon the importation of foreign dutiable goods into that territory,

that his department may be unable to collect them. Revenue accruing upon the

importation into California of foreign dutiable goods, means that the goods were

liable to pay the duty. There is nothing uncertain in the secretary's circular. It does

not warrant in any way the declaration that it was his opinion that the goods were

not dutiable, or that they might not be legally collected, though that could not be

done by the instrumentality of officers of a collection district. Our conclusion, from

what has been said, is that the civil government of California, organized as it was

from a right of conquest, did not cease or become defunct in consequence of the

signature of the treaty or from its ratification. We think it was continued over a

ceded conquest, without any violation of the Constitution or laws of the United

States, and that until Congress legislated for it, the duties upon foreign goods

imported into San Francisco were legally demanded and lawfully received by Mr.

Harrison, the collector of the port, who received his appointment, according to

instructions from Washington, from Governor Mason.

But it was assumed in the argument, and not without force and ingenuity, and with

some appearance of authority, that duties did not accrue to the United States upon

foreign goods brought into California between the 3d of February, 1848, and the

3d of March, 1849, and from the last date until the 12th of November, 1849, and

that the exaction of them was illegal. The two first dates mentioned, comprehend

the time between the date of the treaty and the date of the act of Congress which

included California within one of the collection districts of the United States, and

the other date comprehends the time from the date of the act of Congress until Mr.

Collier, the collector, entered upon the duties of his office. It was also said by

counsel, that as there was no treaty or law enjoining or permitting the collection of

the duties, that the exaction of them by the defendant was illegal. It was said, that

the duties were illegally exacted, because the laws of a ceded country, including

those of trade, remained unchanged until the new sovereignty of it changed them,

and that this Congress had not done. That the practice of the United States had



been,\ not to collect duties upon importations upon goods brought into a ceded

territory until Congress passed an act for it to be done. Louisiana and Florida were

the instances cited, and the ratification by North Carolina and Rhode Island of the

Constitution of the United States, were also mentioned as having been the

subjects of special legislation to bring them within the operation of the revenue

laws which had been passed by Congress.
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And it was said that as Congress has the constitutional power to regulate

commerce, and had not done so specifically in respect to tonnage and import

duties in California, that none of the existing acts of Congress, for such purposes,

could be applied there until Congress had passed an act giving to them operation,

and had legislated California into a collection district, with denominated ports of

entry.

This last being the most important of the objections which were made, we will

examine it first, and afterwards notice those which precede it. The objection

assumes that under the laws then in force, duties could not be collected in

California after the war with Mexico had been concluded by a treaty of peace, and

that the President had no legal authority to order the collection of duties there

upon foreign goods, or power to enforce any revenue regulations, or to prevent the

landing of goods prior to the passage of the act, by which our revenue laws were

extended to California, and before proper officers had been appointed to execute

those laws. It has already been shown that for seven months of the time, the

duties received were paid under the war tariff, and that the treaty, though signed in

1848, did not become operative until the ratifications and exchanges of it. And

further, that it could not have any effect upon the existing government of California,

until official information of those ratifications had been received there. The

belligerent right of the United States to make a civil government in California when

it was done, and to authorize it to collect tonnage and impost duties whilst the war

continued, is admitted.



It was urged that our revenue laws covered only so much of the territory of the

United States as had been divided into collection districts, and that out of them no

authority had been given to prevent the landing of foreign goods or to charge

duties upon them, though such landing had been made within the territorial limits

of the United States. To this it may be successfully replied that collection districts

and ports of entry are no more than designated localities within and at which

Congress had extended a liberty of commerce in the United States, and that so

much of its territory as was not within any collection district must be considered as

having been withheld from that liberty. It is very well understood to be a part of the

laws of nations that each nation may designate, upon its own terms, the ports and

places within its territory for foreign commerce, and that any attempt to introduce

foreign goods elsewhere, within its jurisdiction, is a violation of its sovereignty. It is

not necessary that such should be declared in terms, or by any decree or

enactment, the expressed allowances being the limit of the liberty given to

foreigners to trade with such nation.
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Upon this principle, the plaintiffs had no right of trade with California with foreign

goods, excepting from the permission given by the United States under the civil

government and war tariff which had been established there. And when the

country was ceded as a conquest, by a treaty of peace, no larger liberty to trade

resulted. By the ratifications of the treaty, California became a part of the United

States. And as there is nothing differently stipulated in the treaty with respect to

commerce, it became instantly bound and privileged by the laws which Congress

had passed to raise a revenue from duties on imports and tonnage. It was bound

by the eighteenth section of the Act of 2d of March, 1799. The fair interpretation of

the second member of the first sentence of that section is that ships coming from

foreign ports into the United States were not to be permitted to land any part of

their cargoes in any other than in a port of delivery, confined then to the ports

mentioned in the act, afterward applicable to all other places which might be made

ports of entry and delivery, and excluding all right to unlade in any part of the

United States which had not been made a collection district with ports of entry or



delivery. The ninety-second section of that act had four objects in view. First, to

exclude foreign goods subject to the payment of duties from being brought into the

United States, except in the localities stated, otherwise than by sea. Next, that

they were not to be brought by sea in vessels of less than thirty tons burden. And

third, to subject to forfeiture any foreign goods which might be landed at any other

port or place in the United States than such as were designated by law. Fourth, to

exclude the allowances of drawback of any duties on foreign goods exported from

any district in the United States otherwise than by sea, and in vessels less than

thirty tons burden. The sixty-third section also of that act, directing when tonnage

duties were to be paid, became as operative in California after its cession to the

United States, as it was in any collection district.

The Acts of 20 July, 1790, 1 Stat. 130, c. 30, and that of 2 March, 1799, 1 Stat.

627, c. 22, were also of force in California without other special legislation

declaring them to be so. It cannot very well be contended that the words "entered

in the United States," give an exemption from them on account of the word

entered, because a ship has been brought into a port in the United States where

an entry cannot be made, as it may be done in a collection district. The goods

must be entered before a permit for delivery can be given. Shall one then be

permitted to land goods in any part of the United States not in a collection district,

because he has voluntarily gone there with his vessel where an entry of his
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goods cannot be made; or to say I know that my goods cannot be entered where I

am, and therefore claim the right to land them for sale and consumption free of

duty?

It has been sufficiently shown that the plaintiffs had no right to land their foreign

goods in California at the times when their ships arrived with them, except by a

compliance with the regulations which the civil government were authorized to

enforce -- first, under a war tariff, and afterward under the existing tariff act of the

United States. By the last, foreign goods, as they are enumerated, are made

dutiable -- they are not so because they are brought into a collection district, but



because they are imported into the United States. The Tariff Act of 1846

prescribes what that duty shall be. Can any reason be given for the exemption of

foreign goods from duty because they have not been entered and collected at a

port of delivery? The last become a part of the consumption of the country, as well

as the others. They may be carried from the point of landing into collection districts

within which duties have been paid upon the same kinds of goods, thus entering,

by the retail sale of them, into competition with such goods, and with our own

manufactures, and the products of our own farmers and planters. The right

claimed to land foreign goods within the United States at any place out of a

collection district, if allowed, would be a violation of that provision in the

Constitution which enjoins that all duties, imposts, and excises, shall be uniform

throughout the United States. Indeed, it must be very clear that no such right

exists and that there was nothing in the condition of California to exempt importers

of foreign goods into it from the payment of the same duties which were

chargeable in the other ports of the United States. As to the denial of the authority

of the President to prevent the landing of foreign goods in the United States out of

a collection district, it can only be necessary to say, if he did not do so, it would be

a neglect of his constitutional obligation "to take care that the laws be faithfully

executed."

We will here briefly notice those objections which preceded that which has been

discussed. The first of them, rather an assertion than an argument -- that there

was neither treaty nor law permitting the collection of duties -- has been answered,

it having been shown that the ratifications of the treaty made California a part of

the United States, and that as soon as it became so, the territory became subject

to the acts which were in force to regulate foreign commerce with the United

States, after those had ceased which had been instituted for its regulation as a

belligerent right.

The second objection states a proposition larger than the case
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admits, and more so than the principle is, which secures to the inhabitants of a

ceded conquest the enjoyment of what had been their laws before, until they have

been changed by the new sovereignty to which it has been transferred. In this

case, foreign trade had been changed in virtue of a belligerent right before the

territory was ceded as a conquest, and after that had been done by a treaty of

peace, the inhabitants were not remitted to those regulations of trade under which

it was carried on whilst they were under Mexican rule, because they had passed

from that sovereignty to another, whose privilege it was to permit the existing

regulations of trade to continue, and by which only they could be changed. We

have said in a previous part of this opinion, that the sovereignty of a nation

regulated trade with foreign nations, and that none could be carried on except as

the sovereignty permits it to be done. In our situation, that sovereignty is the

constitutional delegation to Congress of the power "to regulate commerce with

foreign nations, and among the several states, and with the Indian tribes."

In respect to the suggestion that it has not been the practice of the United States

to collect duties upon importations of foreign goods into a ceded territory until

Congress had passed an act for that purpose, counsel cited the cases of

Louisiana and Florida. The reply is that the facts in respect to both have not been

recollected. There was no forbearance in either instance, in respect to duties upon

imports, until Congress had acted. Louisiana was ceded by a treaty bearing the

date of the 30th of April, 1803, but the possession of it by the United States

depended upon the terms of final ratifications by the parties to it, and upon the

delivery of it by a commissioner to be appointed by the French government to

receive the transfer from Spain to France, and by him to be immediately

transferred to the United States. Articles 1, 2, 4, 5.

The surrender from Spain to France was formally made on 30th of November,

1803, and that to the United States was done on the 20th of December, 1803. It

was known in Washington, by a letter from the commissioner appointed to receive

it, early in January. It is said that from that time until the Act of the 24th of

February, or, as was provided for in the act, until thirty days after, Louisiana was

not considered, in a fiscal sense, as a part of the United States; and that duties



were not only not collected by the United States on importations into Louisiana,

but that duties were charged on goods brought from Louisiana into the United

States. It seems to have been forgotten that our commercial intercourse with

Louisiana had been the subject of legislation by Congress in several
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particulars from the year 1800, and that before the revenue system could be

applied, it was necessary to repeal that special legislation. Mr. Gallatin, in his

report of the 25th of October, 1803, American State Papers, Finance, vol. 2, 48,

suggested that it should be done. Congress, however, did not do so until the act of

the 24th of February, 1804, was passed, by the third section of which the repeal

was effected. The postponement of the operation of the act for thirty days longer,

was with the view to prevent any conflict of rights or interests between what would

be the new regulations of commerce under the act, and those which had preceded

them.

It is only necessary to say as to Florida, that the Treaty of the 22d February, 1819,

was not ratified by the United States until the 19th February, 1821. In a few days

afterward, the act was passed extending our revenue system to it, subject to the

stipulation in the 15th article of the treaty in favor of Spanish vessels and their

cargoes. There was then no interval in either instance where duties were not

collected upon foreign importations, because Congress had not legislated for it to

be done.

The application of the revenue acts to North Carolina and Rhode Island, when

those states had ratified the Constitution of the United States, though that was not

done until the Constitution had been ratified by eleven of the states, does not

support the position taken by the counsel of the plaintiff in error. Those states had

been parties to the Confederation, and North Carolina was represented in the

convention which formed the Constitution. It was to become the government of the

Union when ratified by nine states. It had been ratified by eleven states, and

Congress declared that it should go into operation on the 4th day of March, 1789.

The subsequent ratifications by North Carolina and Rhode Island made them



parties in the government. It brought them in, without new forms or legislation, and

their senators and representatives were admitted into Congress upon the

presentation of their ratifications. Special acts were passed to apply to them the

previous legislation of Congress, and that of the revenue acts, as a matter of

course, because, previously to the ratification, those states had not been attached

to any collection district. But it was not supposed by anyone that after those states

had ratified the Constitution, that foreign goods could have been imported into

them without being subject to duty, or that it was necessary to make them

collection districts to make such importations dutiable.

But we do not hesitate to say, if the reasons given for our conclusions in this case

were not sound, that other considerations
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would bring us to the same results. The plaintiffs carried these goods voluntarily

into California, knowing the state of things there. They knew that there was an

existing civil government instituted by the authority of the President, as

commander-in-chief of the army and naval forces of the United States, by the right

of conquest; that it had not ceased when these first importations were made; that it

was afterwards continued, and rightfully, as we have said, until California became

a state; that they were not coerced to land their goods, however they may have

been to pay duties upon them; that such duties were demanded by those who

claimed the right to represent the United States -- who did so, in fact, with most

commmendable integrity and intelligence; that the money collected has been

faithfully accounted for, and the unspent residue of it received into the Treasury of

the United States; and that the Congress has by two acts adopted and ratified all

the acts of the government established in California upon the conquest of that

territory relative to the collection of imposts and tonnage from the commencement

of the late war with Mexico to the 12th November, 1849, expressly including in

such adoption the moneys raised and expended during that period for the support

of the actual government of California after the ratification of the treaty of peace

with Mexico. This adoption sanctions what the defendant did. It does more -- it

affirms that he had legal authority for his acts. It coincides with the views which we



have expressed in respect to the legal liability of the plaintiffs for the duties paid by

them, and the authority of the defendant to receive them as collector of the port of

San Francisco.

From these circumstances the law will not imply an assumpsit upon the part of the

defendant to repay the money received by him from them for duties; the plaintiffs

knew when they paid him that the defendant received them for the United States.

The plaintiffs have no claim for damages against the defendant in justice or equity.

They paid duties to which the United States had a rightful claim, and no more than

the law required. The plaintiffs have paid no excess. The moneys were paid under

no deceit, no mistake; the defendant has honestly paid them over to the United

States, has been recognized as their agent when he acted as collector, and is not

responsible to the plaintiffs  in foro conscientiae.  The moneys were paid from a

portion of the funds in the Treasury of the United States, subject to the

constitutional restriction that no money shall be drawn from the Treasury but in

consequence of appropriations made by law for such purposes as the Constitution

permits. Our conclusion is that the rulings made in this case in
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the circuit court are correct. We shall direct the judgment to be

Affirmed.

ORDER

This cause came on to be heard on the transcript of the record, from the Circuit

Court of the United States for the Southern District of New York, and was argued

by counsel. On consideration whereof, it is now here ordered and adjudged by this

Court that the judgment of the said circuit court in this cause be, and the same is

hereby affirmed, with costs.

NOTE

The following are the documents referred to in the above opinion:



1847, October 13. Mr. Marcy to Colonel Mason.

1848, July 26. Colonel Mason's Custom House Regulations.

1848, August 7. Colonel Mason's Proclamation, announcing the ratification of the

Treaty of Peace.

1848, October 7. Mr. Buchanan to W. B. Voorhees.

1848, October 7. Mr. Walker's Circular.

1848, October 9. Mr. Marcy to Colonel Mason.

1849, March 15. Persifor F. Smith to Adjutant General Jones.

1849, April 1. Persifor F. Smith's Circular to Consuls.

1849, April 3. Mr. Clayton to Thomas Butler King.

1849, April 3. Mr. Meredith to James Collier, Collector.

1849, April 5. Persifor F. Smith to Adjutant General Jones.

1849, June 20. Persifor F. Smith to Mr. Crawford, secretary of War.

1849, June 30. General Riley to Adjutant General Jones.

1849, August 30. General Riley to Adjutant General Jones.

1849, October 1. General Riley to Adjutant General Jones.

1849, October 20. Carr, acting Deputy-Collector, to Mr. Meredith.

1849, October 31. General Riley to Adjutant General Jones.

1849, November 13. Mr. Collier, Collector, to Mr. Meredith.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com


