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ERROR TO THE CIRCUIT COURT OF THE UNITED

STATES FOR THE DISTRICT OF COLUMBIA

SYLLABUS

Where an action was brought against the Commissioner of Patents for refusing to

give copies of papers in his office, and no special damage was set out in the

declaration, evidence of the professional pursuits of the applicant was not
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admissible.

Where the application was made through a third person, letters of both parties to

this third person were admissible in evidence as part of the  res gestae.
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Patents are public records, and it is the duty of the Commissioner to give

authenticated copies to any person on payment of the legal fees.

But the party entitled to such services must request their performance in a proper

manner, and not accompany his demand with insult or abuse.

Hence, the Commissioner could not be held responsible for refusing to comply

with a demand couched in such language.

But when a second application was made in a proper manner, the Commissioner

ought to have complied with it.

Boyden was a citizen of Massachusetts, and Burke was Commissioner of Patents

at the time when the transactions took place which were the subject of the suit.

The ground of the action was that Burke willfully, maliciously, and corruptly, and

with intent to injure Boyden, had refused to give copies of certain patents.

The bills of exceptions referred to certain letters, which will be mentioned

chronologically.

On 14 December, 1847, Boyden wrote a long letter to Burke, too long to be

inserted. The following extract from it will be sufficient:

"If, in your letter of August 10, 1847, you mean by the 'office' yourself, or the

author of the letters which I have received from you, you prescribe two conditions

in said letter which are inconsistent,  viz.,  that may letters to you, or to the author

of those letters subscribed by you, should be both respectful and proper. It is

improper to treat a person respectfully while it is known that he is unworthy of



respect; therefore it is impossible to comply with your prescriptions. The claim of

unworthy office-holders to have people, as they say, respect the offices they hold

while it is known that the incumbents are unworthy of respect is absurd. Do you

mean, when you urge people to respect 'the office,' to have them respect you

merely because you hold the office while it is known that you are unworthy of

respect? This is a free country!"

&c.;

On the same day, Mr. Boyden wrote to Mr. Greenough, in Washington, as follows:

"BOSTON, MASS., December 14, 1847"

"SIR -- Your letter of the 23d ult. was duly received. I wrote to Mr. Burke today,

criticizing his conduct and informing him that I wish him to deliver to you a certified

copy of each of the following patents, including drawings, specifications, and

claims, or of all of them which are recorded in the Patent Office: George W.

Henderson and John E. Cayford's patent, dated April 14, 1830, Charles Kenzie's

patent, dated July 1, 1836, and J. K. Millard's patent, dated May 9, 1846. "
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"You will oblige by tendering the fees for those copies if he declines furnishing

them, and if you obtain them, I wish you to send them by mail to me at Boston.

Respectfully,"

"[Signed] URIAH A. BOYDEN"

"Test: JOHN A. SMITH,  Clk.  "

Mr. Greenough accordingly called upon Mr. Burke, who declined to cause the

copies to be prepared for him, as the agent of Mr. Boyden, and addressed to Mr.

Greenough an explanatory letter, from which the following is an extract:

"Of these reasons, for declining to cause the copies to be made for him, which you

requested, you were duly apprised. And you were also informed, as Mr. Boyden



himself has been informed, that, until he comes to the conclusion to treat this

office with the civility which the customs and rules of official intercourse require,

this office will have no intercourse with him, directly or through the agency of

others. When he concludes to conduct his intercourse with this office with decency

and propriety, his business will be attended to."

On the 20th of January, 1848, Mr. Burke made the following memorandum, which

he handed to Mr. Laskey, who had called for the same papers:

"PATENT-OFFICE, January 20, 1848"

"Mr. R. H. Laskey, as the agent of Uriah A. Boyden, calls for the following copies

of patents, including drawings, specifications, and claims, or of all of them, which

are recorded in the Patent Office,  viz.,  George W. Henderson and John E.

Cayford's patent, dated April 14, 1830; Charles Kenzie's patent, dated July 1,

1846; and J. K. Millard's patent, dated May 9, 1846, for which he offers to pay the

usual fees required by law for copies."

"I hereby refuse to give him the copies called for for Mr. Boyden, or to transact any

other business for Mr. Boyden with Mr. Laskey. I do not refuse copies of any

patents or other papers which Mr. Laskey requires for himself or for any other

person except Mr. Boyden. I refuse to do any business for Mr. Boyden, whether he

applies for the same personally or by agent, until he comes to the conclusion to

observe, in his communications with this office or its official head, the proprieties

usually observed in official intercourse. When he comes to the conclusion to

address this office or its head in respectful language, any business which he may

have with it will be done as it is done for other persons, whether he applies in

person or by agent."

"EDMUND BURKE"

Mr. Boyden soon afterwards brought his action against Burke, as above stated.
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On the trial of the cause, the plaintiff's counsel took four bills of exceptions, the first

three of which related to evidence, and the fourth an exception to a general

instruction, that the plaintiff was not entitled to recover.

They were as follows:

"  First Exception  "

"On the trial of the issue in this cause, the plaintiff, to maintain the issue on his part

joined, offered to give evidence tending to show that he is a citizen of the United

States residing in Boston, in the State of Massachusetts; that he is a civil engineer

and machinist, and as such was, in the month of January, 1848, engaged in

making improvements in 'turbines' and 'water wheels;' that this fact was known to

the defendant; that the defendant was at the same time Commissioner of Patents;

that the plaintiff, in order to see what machinery having in view the same purpose,

had been therefore patented, as well to guard himself against any suit by such

previous patentees for any alleged infringement of their said patents as also to

avoid any infringement thereof and to save himself time, labor, and expense,

required copies of certain patents then of record in the Patent Office and which

had been theretofore issued to the persons mentioned in the memorandum of

January 20; that, on 20 January, 1848, the said plaintiff applied to the said

defendant, as Commissioner of Patents, as aforesaid, for copies of the said

patents, and tendered himself ready, and 'offered to pay the usual fees required by

law for copies,' and the defendant thereupon, as Commissioner, as aforesaid,

answered the said application in writing, as follows."

"To all which evidence, so as aforesaid offered by the plaintiff, and to every part

thereof, except the said memorandum last above mentioned, the defendant by his

counsel objects, as inadmissible upon the issue joined, and the court refused to

permit the said evidence so objected to to be given; and thereupon, the plaintiff, by

his counsel, excepts thereto."

"  Second Exception  "



"The plaintiff then read in evidence, without objection, the memorandum made by

the defendant dated 20 January, 1848, and then gave evidence tending to show

that on or about the 22d day of December, 1847, J. J. Greenough, by authority of

the plaintiff, called at the Patent Office to obtain for him copies of three several

patents which had therefore been issued by said office for 'turbines' or 'water

wheels;' that he was referred by the clerk, to whom he applied, to the defendant

and informed defendant that he had been requested by the
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plaintiff to obtain for him copies of those patents, and defendant refused, saying he

would not have anything to do with Mr. Boyden, directly or indirectly, or words to

that effect, and upon his cross-examination, witness stated that he asked Mr.

Burke to give him in writing his reasons for so refusing, which he then and there

promised to do, and some days after, the witness received a letter from the

defendant containing those reasons, which letter he had transmitted to the plaintiff;

and then, upon cross-examination, the counsel for the defendant called upon the

plaintiff to produce said letter, and the plaintiff, admitting he had said letter then in

court, refuses to produce the same on the ground that the said letter, if produced,

would not be evidence; but the court, overruling the objection of the defendant,

ordered the same to be produced, and thereupon the said letter was produced by

the plaintiff and the defendant, by his counsel, offers to read the same in evidence,

and the plaintiff, by his counsel, objects thereto, but the court permits the same to

be read in evidence, and it is read accordingly, as follows, and the plaintiff, by his

counsel, excepts thereto &c.;"

"  Third Exception  "

"And here the plaintiff rested, and thereupon the defendant offered to read in

evidence a letter addressed to him by the plaintiff, dated 14 December, 1847, and

also a letter from plaintiff to J. J. Greenough, which it is admitted is the same letter

referred to in the testimony of said Greenough, as containing the authority under

which he applied for the copies of patents, as testified by him in his examination by

the plaintiff, which letter bears date 14 December, 1847, to the admissibility of



which said letters, or either of them, as evidence in this cause, the plaintiff, by his

counsel, objects, and the court overrules the said objection, and permits both of

said letters to be read in evidence, and the handwriting of the plaintiff thereto being

admitted; the same are read accordingly, and the plaintiff, by his counsel, excepts

thereto &c.;"

"  Fourth Exception  "

"And thereupon, and upon the whole evidence aforesaid, the defendant prayed the

court to instruct the jury that upon the evidence aforesaid, if the same is believed

by the jury, the plaintiff is not entitled to recover in this action, which instruction the

court gave, and the plaintiff, by his counsel, excepts thereto,"

&c.;
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MR. JUSTICE GRIER delivered the opinion of the Court.

The bills of exception, taken by the plaintiff to the rejection and admission of

testimony on the trial, have not been supported.

The declaration charges, that the defendant, Burke, was Commissioner of Patents,

and as such was bound to grant to applicants therefor, copies of patents &c.;, on

payment of fees. That the plaintiff tendered the customary fees and demanded

copies of certain patents, which defendant refused to give him, to the damage of

plaintiff, $10,000 &c.;

As no special damage is alleged, the court very properly, refuse to receive

evidence tending to prove it.

A demand for certain copies was made through the agency of Mr. Greenough, but

accompanied with a letter from plaintiff to defendant, requesting him to deliver the

copies to Mr. Greenough. This letter, with the answer of defendant thereto, was

properly received as part of the  res gestae,  or as a conversation between the



parties, reduced to writing.

A bill of exceptions was also taken to the charge of the court, who instructed the

jury "that, upon the evidence before them, the plaintiff was not entitled to recover."

As the plaintiff had shown a demand of the copies, with tender of fees, and a

refusal of defendant, he had made out his case as laid in his declaration, and was

entitled to a verdict for nominal damages, unless by law he was not entitled to

demand such copies, or defendant had shown a sufficient excuse for refusing

them. Patents are public records. All persons are bound to take notice of their

contents, and consequently should have a right to obtain copies of them. The

patent law of 1836, § 4, enacts that "any person making application therefor may
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have certified copies," &c.; These records being in the care and custody of the

Commissioner of Patents, it is his duty to give authenticated copies to any person

who shall demand the same, as soon as he conveniently can, on payment of the

legal fees. Where there is a right on the one side, and a corresponding duty

imposed on the other, a refusal to perform such duty, on the reasonable request of

the party entitled to demand it, will subject the officer to an action. But the party

entitled to such services must request it in a proper manner. He has no right to

accompany his demand with personal insult, or vulgar abuse of the officer. Those

to whom the people have committed high trusts, are entitled at least to common

courtesy, and are not bound to submit to the insolence or ill temper of those who

disregard the decencies of social intercourse. A demand, accompanied with

rudeness and insult, is not a legal demand. The letter, accompanying the plaintiff's

demand in this case, was taunting, insulting, and libelous, indicating a want of

taste and temper. And if the case had rested here, we could have found no fault

with the instruction of the court. But the plaintiff showed another demand, some

two weeks after the first, by his agent, which was made in a proper manner, and

unaccompanied with any insulting missive. The defendant was not justified in

refusing this demand on account of the former misconduct of the plaintiff, or to

enforce an apology by withholding his rights. Ill manners or bad temper do not



work a forfeiture of men's civil rights. While the want of an apology for his previous

rudeness and insult might well justify the defendant in refusing all social

intercourse with the plaintiff, yet it could not release him from the obligations

imposed upon him by his official station, or entitle him to disregard the rights

guaranteed to the plaintiff by the laws of the land.

The court below erred, therefore, in not instructing the jury that if they believed the

testimony, the plaintiff was entitled to a verdict for nominal damages.

The judgment is

Reversed and a venire de novo awarded.

ORDER

This cause came on to be heard on the transcript of the record from the Circuit

Court of the United States for the District of Columbia, holden in and for the

County of Washington, and was argued by counsel. On consideration whereof, it is

now here ordered and adjudged by this Court that the judgment of the said circuit

court, in this cause be, and the same is hereby reversed with costs, and that this

cause be and the same is hereby remanded to the said circuit court with directions

to award a  venire facias de novo.

SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com


