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ERROR TO THE DISTRICT COURT

OF THE UNITED STATES FOR TEXAS

SYLLABUS

An agreement by a debtor to apply a certain portion of his crops towards the

extinguishment of the debt in consideration of further indulgence, will take a case

out of the statute of limitations, and may be set up in avoidance of the plea by way
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of estoppel upon the debtor.

The defendant is not at liberty to complain that the construction of this instrument

was left to the jury, because it was so done at his own request and because, if the

court had construed it, the construction must have been unfavorable to the

defendant.

The bankruptcy of the plaintiff prior to the time when he took the notes payable to

himself was no legal defense to the action. He was one of the persons authorized

to settle up the insolvent estate, and whether or not he accounted to his creditors

for the proceeds was no question between him and the maker of the notes.

The plea that the notes were given for African negroes imported into Texas after

1833 was no legal defense. The creditor had no connection with the person who

introduced the negroes contrary to law. If the negroes had been declared to be

free, the consideration of the notes would have failed, but the debtor still held them

as slaves, and therefore received the full consideration for his notes.

This was a suit brought by Toby, a citizen of Louisiana, by way of petition upon

two promissory notes executed by Randon. The notes are stated in the first bill of

exception. The reporter will not undertake to trace the history of the suit, and refers

to the opinion of the court for his reasons for not doing so. The following table will

present a summary view of the condition in which the pleadings were finally

placed:

1847, January 4, petition filed.

1847, February 4, demurrer, plea of limitations, and answer filed by defendant.

1848, February 10, petition amended.

1848, February 28, answer amended, and says notes given for purchase of

African negroes &c.;

1848, March 11, defendant withdraws part of first plea, and demurs and excepts to

part of petition.



1848, May 15, plaintiff further amends petition.

1848, May 31, defendant further answers plaintiff's amendment, craves oyer &c.;

1848, June 5, defendant amends two pleas and files three further answers.

1848, June 8, plaintiff further amends petition.

1848, June 8, defendant amends answer.

1848, June 9, defendant demurs.

1848, June 12, plaintiff further amends petition.

1848, December 14, defendant further amends answer.

1848, December 15, plaintiff files exceptions to demurrers and pleas.
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1848, December 19, defendant further amends answer.

1848, December 19, defendant amends again.

1848, December 22, plaintiff files two demurrers.

1848, December 23, trial.

The trial is thus stated in the record:

"And thereafter, to-wit, on 23 December, in the year of our Lord 1848, being a day

of the December term of the said court, the following judgment was rendered in

the said cause, to-wit:"

"  THOMAS TOBY v. DAVID RANDON"

"This day came the parties aforesaid by their attorneys, and upon motion of

defendant by attorney it is ordered that he have leave to amend his answer herein,



by filing pleas marked numbers eleven, twelve, thirteen, fourteen, and fifteen, and

thereupon plaintiff excepted to said pleas and said exceptions were argued, and

because it seems to the court that the exceptions to pleas number eleven and

thirteen are well taken, it is ordered that the same be allowed; but because, as to

pleas number twelve, fourteen, and fifteen, the said exceptions are not well taken,

it is ordered that the same be disallowed, and on further motion of said defendant

by counsel, it is ordered that he have leave to amend his said answer, by filing

pleas sixteen, seventeen, eighteen, and nineteen, and thereupon the plaintiff

excepted to said pleas, and said exceptions were argued, and because it seems to

the court that the exceptions to pleas sixteen, eighteen, and nineteen are well

taken, it is ordered that the same be allowed; but because, as to plea number

seventeen, the said exceptions are not well taken, it is ordered that the same be

disallowed; and the parties being now at issue, it is ordered that a jury come here

&c.; whereupon came a jury of lawful men, to-wit, F. S. Stockdale, Aidan Pullam,

James L. Smithers, John P. Roan, James G. Heard, Israel Savage, J. H. McGill J.

S. Stafferd, Angus McNeill, Frederick Rankin, Augustus Hotchkiss, and J. C.

Shaw, who, being sworn well and truly to try the issue joined, upon their oath do

say,"

" We, the jury, find the issues joined in favor of the plaintiff, and assess his

damages, by reason of the breaches of promise in the petition mentioned, to

$5,758.04."

"And thereupon, to-wit, on the day and year aforesaid and before the jury

aforesaid had retired, the said defendant by his said attorneys excepted to several

opinions of the court given upon the trial of the said cause and tendered eight bills

of exceptions, which were received, signed, and sealed by the court, and ordered

to be made part of the record in the said cause, and are in the words and figures

following, to-wit: "
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"[These bills of exceptions filled seventy-eight pages of the printed record. The

following is an abstract of them:]"



"  First Bill  "

"Be it remembered, that by the rules of this Court the practice and proceedings on

the common law side thereof are governed by the laws and rules regulating

practice and proceedings in the courts of the State of Texas except so far as the

same may, by some order of this court or by the laws of the United States, be

altered or modified, and that by the laws of the said state proceedings are by

petition and answer, or plea or pleas, and if the plaintiff thinks it proper, a special

replication to any of the pleas of the defendant may, both by the practice of the

courts of the said state as well as by the general orders of this court be filed with

the effect of a like replication at common law, but no replication is required by the

rules, and this cause came on to be tried before the court and jury on the petition

of the plaintiff as amended and the following pleas of the defendant, which on

argument were adjudged sufficient and were sustained against the exceptions or

demurrers of the plaintiff, to-wit, pleas numbered two, three, four, five, six, eight,

nine, ten, twelve, fourteen, fifteen, and seventeen; the following pleas, numbered

seven, thirteen, sixteen, and eighteen, having been on argument adjudged

insufficient. And on the trial of the said cause, the plaintiff, to sustain the issues

joined, gave in evidence the two promissory notes sued on, in words and figures

following, to-wit:"

$1,781 45/100 Galveston, June 21, 1841

"Twenty-four months from date, I promise to pay to the order of Thomas Toby,

Esq., one thousand seven hundred and eighty-one and 45/100 dollars, value

received, with interest from 14 April, 1841, until paid."

"D. RANDON"

"$1,781 45/100 Galveston, June 21, 1841"

"Twelve months from date, I promise to pay to Thomas Toby, Esq., or order, one

thousand seven hundred and eighty-one and 45/100 dollars, value received, with

interest from 14 April, 1841, until paid."



"D. RANDON"

"Which promissory note was marked 2."

"The plaintiff then offered in evidence the following instrument in writing, marked

No. 3:"

"This instrument of March 14, 1844, witnesseth that whereas McKinney & Williams

of Galveston, and Thomas F. McKinney, agent of Thomas Toby, of New Orleans,

hold several notes drawn by me, and past due, and Thomas F.
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McKinney, some two years since, did agree for McKinney & Williams and the said

Thomas Toby to grant me further indulgence on said notes over and above the

time of their maturity, and I did then say, promise, and agree that I would deliver to

him, the said Thomas F. McKinney, each and every year, all the one-half of every

crop of cotton in payment, first of the amount due the said McKinney and Williams,

if there be anything due them over and above the amount of purchase of negroes

bought of them, and then in extinguishment of said amount of purchase of

negroes, of which my note to said Toby is part of consideration; and I further agree

and oblige myself that any surplus I may have from the proceeds of the other half

of my crops, over and above my wants, exclusive of any speculations or purchase

of negroes, shall also be turned over as above, and I further bind and obligate

myself, my heirs, assigns, and administrators that no advantage shall be taken or

any plea of statute of limitations be made to avoid the payment of said notes, but

they shall be and remain in as full force and effect as though they were renewed."

"D. RANDON"

"To the admissibility of which said writing, the defendant, by his counsel, objected,

as not sufficient to take the said promissory note, marked 2, out of the statute of

limitations. But the court overruled the said objection, made by the counsel of the

defendant, and permitted the said writing to be read in evidence to the jury to

which opinion and ruling of the court, permitting the said writing to be read in



evidence to the jury, the defendant, by his counsel, excepted, and tendered this

his first bill of exceptions, which he prays may be signed, sealed, and made a part

of the record in the cause, which is done accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848."

"  Second Bill  "

"Be it remembered that after the jury were sworn to try the issues in this cause, the

plaintiff, to maintain the said issues on his part, introduced the evidence contained

in the bill of exceptions number one, heretofore filed in this cause, and thereupon

the said plaintiff closed the evidence on his part, and the said defendant, to

maintain the said issues on his part, gave in evidence the deposition of John

Randon, as follows, to-wit:"

"The witness was present at the house of David Randon, about 1 November,

1846, when Ephraim McLean came there with a power of attorney from Thomas F.

McKinney authorizing the said McLean to settle all business between the said

David Randon and the said Thomas F. McKinney,
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and the firm of McKinney & Williams, and for the purpose of so settling such

business, and the said McLean stated that such was the purpose of his visit. After

the settlement between Randon and McLean was agreed upon, witness came to

Galveston at the instance of the said David Randon, for the purpose of receiving

from Thomas F. McKinney a receipt in full of all claims held by the said McKinney

against the said David Randon, and also a cotton obligation. The said McLean

knew that the respondent was coming and what he was coming for, and knew that

the respondent came to obtain the receipt and the cotton obligation, and the said

McLean consented thereto."

"When I arrived in Galveston, I remained a day or two, and did not see McKinney;

during the time, I saw McLean and he handed me the receipt; I asked him where



the obligation was, and he told me he hadn't got it. I told him that I must have it,

because I was instructed to get that particularly by my uncle, David Randon. I rode

out to Mr. McKinney's house, and demanded of him the cotton obligation which he

held against David Randon and which I was requested to get. As near as I

recollect, he said to me,"

"I remember the obligation, but it is either lost or mislaid; but it is of no

consequence in this settlement, for the receipt which I have given McLean for you

includes all."

"I rather insisted on his looking for it, but he said he wouldn't know where to look

for it, as he had been sick for some time, and his papers were mislaid. He seemed

to have no objections in the least to giving up the obligation if he could have found

it; he did not suggest any rights which he or anyone else had, growing out of the

said obligation. Mr. McKinney said the receipt included all, and that the obligation

was of no consequence, therefore, to David Randon. David Randon sent to

McKinney all the African negroes he had except two; I think he sent twenty-one;

he retained two one he retained in accordance with the settlement and the other

he purchased and gave his note for."

"  Cross-examination.  "

"The settlement, so far as witness knew, was not reduced to writing; he was

present a part, but not all, of the time when the negotiation between Randon and

McLean for a settlement was going on; McLean delivered to Randon some notes,

but nothing else, so far as witness knew; did not know what notes they were; has

heard from David Randon that they were his notes, held by Thomas F. McKinney;

witness demanded of Thomas F. McKinney the cotton obligation; did not demand

the Toby notes."

"The counsel for the plaintiff objected to the reading of the foregoing testimony of

John Randon. "
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"And the said defendant, further to maintain the said issues on his part, offered in

evidence the following instrument in writing, and to prove the signature to the

same to be the handwriting of Thomas F. McKinney:"

"Galveston, November 11, 1846"

" Know all men by these presents that a settlement made a few days since with

David Randon, by E. McLean representing McKinney & Williams, and Thomas F.

McKinney, was a full and final settlement of all notes and accounts held by the

said firm, or the said McKinney, against said Randon; and the said McKinney &

Williams do hereby grant to him, the said Randon, a full release and acquittance of

all notes and accounts, according to the tenor of said settlement; it being

understood that there is now no unsettled note or account between us, except

some land obligations of small value, and an obligation given to E. McLean in the

name of Thomas F. McKinney, for $700, or a return of a negro man, Sam, or one

of equal value, which obligation bears date 9 November, 1846."

"THOMAS F. Mc KINNEY"

"  For himself and McKinney & Williams  "

"Whereupon the counsel for the said plaintiff moved the court to exclude the said

instrument in writing from going to the jury as evidence in this cause, because the

same was not pertinent to any of the issues therein, and the court sustained the

objection of the said counsel for the plaintiff and excluded the said instrument of

writing from going to the jury, to which opinion of the court sustaining the said

objection and excluding the said instrument in writing so offered as evidence the

defendant by his counsel excepted and tendered this his second bill of exceptions,

which he prays may be signed, sealed, and made part of the record in this cause,

and the same is now done accordingly."

"JOHN C. WATROUS"

"Saturday, December 23d, 1848."

"  Third Bill  "



"Be it remembered that on the trial of this cause, after the jury were sworn to try

the issues joined, the plaintiff and defendant, to maintain the said issues on their

respective parts, introduced the evidence contained in the former bills of

exceptions, numbers one and two, and thereupon the said defendant, further to

maintain the said issues on his part, gave in evidence a series of accounts which

were proved by Thomas F. McKinney to be accounts current in the handwriting of

the clerks of the firm of McKinney & Williams, and of Thomas
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F. McKinney; the accounts, rendered 30 August, 1846, showed a balance at that

date in favor of McKinney & Williams against David Randon of $11,997.42 and a

balance at the same date in favor of David Randon against Thomas F. McKinney

of $2,648.51, which was transferred to the credit of David Randon with the firm of

McKinney & Williams, and left the balance due them from Randon $9,348.91."

"[These accounts extended over ten pages of the printed record, and Thomas F.

McKinney was then examined on the part of the defendant. Being cross-examined

by the plaintiff.]"

" To what note or notes, from David Randon to Thomas Toby, the instrument in

writing, dated March 14, 1844, and filed with the plaintiff's amendment to his

petition, marked No. 3, and fully set forth in the bill of exceptions number one,

referred."

"And the said Thomans F. McKinney thereupon stated, and gave in evidence

before the jury, that the said writing referred to both of the promissory notes sued

on, being the same filed with the amended petition, marked 1 and 2, and fully set

forth in the bill of exceptions No. 1, heretofore filed in this cause. Whereupon the

counsel for the defendant insisted before the court, and moved the court that the

said evidence of the said McKinney should be ruled out and withdrawn from the

jury, because the same was contradictory to the said writing marked No. 3, as

aforesaid, which it pretended to explain -- the said writing referring only to one

note from David Randon to Thomas Toby."



"But the court overruled the said motion of the said defendant's counsel, and

permitted the said evidence of the said McKinney to remain before the jury. To

which opinion and ruling of the court overruling the said motion, and permitting the

said evidence to remain before the jury, the said defendant, by his counsel,

excepted and tendered this his third bill of exceptions, which he prays may be

signed, sealed, and made a part of the record in this cause; which is done

accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848."

"  Fourth Bill  "

"Be it remembered that on the trial of this cause, after the jury were sworn to try

the issue joined, the plaintiff and defendant, to maintain the said issues on their

respective parts, gave the evidence which is contained in the bills of exceptions,

numbers one, two, and three, heretofore filed in this cause, whereupon the said

plaintiff, further to maintain his said issues, examined Thomas F. McKinney, who

gave in evidence as follows: "
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[500]

"[The evidence of McKinney related to the alleged settlement and exhibit No. 3,

and defendant then offered a copy of the record in bankruptcy of Toby in

Louisiana. This record occupied forty-eight printed pages.]"

"And the defendant offered evidence to prove that the Thomas Toby therein

named was the plaintiff in this cause, but the counsel for the plaintiff objected to

the introduction of such copy as evidence before the jury, as being insufficient to

sustain any of the pleas of the said defendant, and such objection was sustained

by the court, and the copy aforesaid was not allowed to be introduced as evidence

on the part of the said defendant, to which opinion of the court, sustaining the said

objection made by the counsel for the plaintiff and refusing to allow the said copy



to go to the jury as evidence, the defendant by his counsel, excepted and tendered

this his fourth bill of exceptions, which he prays may be signed, sealed, and made

part of the record in this cause, and the same is now done accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848"

"  Fifth Bill  "

"Be it remembered that after the jury were sworn to try the several issues in this

cause, the plaintiff, to maintain the said issues on his part, gave in evidence the

testimony stated in full in the former bills of exceptions, and thereupon the

defendant, also to maintain the said issues on his part, gave in evidence the

testimony stated in full in the former bills of exceptions. And the defendant there

closed the testimony on his part."

"And thereupon the plaintiff, further to maintain the issues joined on his part, gave

in evidence the deposition of Ephraim McLean as follows:"

" In the settlement between David Randon and McKinney & Williams, I had no

authority to settle any notes drawn by David Randon in favor of Thomas Toby, nor

did I know that there were any such notes in existence at the time of said

settlement. I cannot now state all that was embraced in the settlement so made by

me; there were a great many transactions between the parties, David Randon and

McKinney & Williams, of from four to five years' standing."

"The said plaintiff then introduced as a witness Thomas M. League, and thereupon

asked and demanded of the said League 'to state to the jury what he knew about

the existence of slavery for life in Africa.' To which question by the said plaintiff's

counsel to the said League, the said defendant, by his counsel, objected because

the said evidence was not properly
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admissible under any allegation in the pleadings in the said cause, because the

said question did not propose any proper and legal manner of proving the

existence of slavery for life in Africa, and because it did not appear that the said

Thomas M. League was a person qualified to prove such facts. But the court

overruled the objection of the defendant's counsel to the said question by the

plaintiff to the said Thomas M. League and permitted the same to be put to the

said League, and answered as evidence in this cause before the jury."

"To which opinion and ruling of the court permitting the said question to be put to

the said League and answered as evidence in this cause before the jury the

defendant by his counsel excepted, and tendered this his fifth bill of exceptions,

and prays that the same may be signed, sealed, and made a part of the record in

this cause; which is done accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848"

"  Sixth Bill  "

"Be it remembered that after the jury were sworn to try the several issues in the

said cause, the plaintiff, to maintain the said issues on his part, introduced the

evidence contained in the former bills of exception, and thereupon the defendant

also introduced the evidence contained in the former bills of exception, and the

plaintiff thereafter introduced the evidence of Thomas M. League as follows:"

" Witness has made two voyages to the coast of Africa, the first in the year 1834,

the second in the year 1835, and remained on the coast each time about six

months. Witness was observant and inquiring in regard to the customs and habits

and condition of the people; knows that slavery existed in all parts of Africa where

he landed except in Liberia. A large proportion of the people were slaves. Some

masters held great numbers; the slavery which existed was a slavery for life, and

was of the most despotic and arbitrary character."

"  Cross-examined.  "



" Witness considers himself as understanding very well the customs and

conditions of the Africans among whom he was. Witness did not touch upon the

Gold Coast; knows nothing whatever of the Gold Coast or Lucame tribe of

Africans; witness was in Liberia, and upon the Slave Coast, and upon the Grain

Coast. Besides, the coast of Africa runs a good deal east and west in that portion

of it. It was sometimes the case that negroes who were captured in battle were

brought from the interior of the country to the African coast and sold. "
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" Witness would not feel himself qualified to give information or advice as to the

laws which exist among the Africans, but he well knows the habits, customs, and

institutions of the country, for he was observant and made them his study, and

feels himself qualified to testify in relation to them."

"Upon the trial of this cause, the counsel for the plaintiff and defendant relied upon

certain laws and parts of laws and Constitutions of Spain, of the United Mexican

States, of the State of Coahuila and Texas, and of the Republic of Texas, copies

of the original of which, or correct translations, here follow:"

"[Then followed a decree of the King of Spain and the Indies, December, 1817,

and the other laws mentioned above, and the bill of exceptions proceeded thus:]"

"All of which laws and parts of laws and constitutions are to be considered as

referring to and making part of the evidence in the said cause, and after

introducing the same, the parties closed their testimony in this cause."

"Whereupon the counsel for the defendant moved the court to instruct the jury as

follows, that is to say: "

"First. That the instrument dated March 14, 1844, does not itself amount in law to

an acknowledgment of the justice of any particular claim, and cannot remove the

bar of the act of limitations to either of the particular notes now sued on."

"Second. That if the jury believe from the testimony that the negroes for the

purchase of whom the notes now sued on were given were Africans imported into



Cuba in the year 1835 and brought from Cuba to Texas in the same year for the

purpose of being held or sold as slaves, they will find for the defendant."

"Third. That if the jury believe from the testimony that the negroes for the purchase

of whom the notes now sued on were given were imported into Texas before the

adoption of the Constitution of the Republic of Texas, and if it has not been proved

that they were slaves for life immediately before they were so brought to Texas,

and also that they were in bondage at the time of the adoption of the Constitution,

and also that they were the  bona fide  property of the person then holding the

same, then the jury will find for the defendant."

"Fourth. That the proof of  bona fide  property in the persons of color referred to in

the Constitution of the Republic of Texas is only a bill of sale or some legal

conveyance and possession under it, and that mere proof of possession and

acquiescence on the part of those held as slaves is not sufficient proof of

property."

"Fifth. That is the jury believe from the testimony that the negroes, for the

purchase of whom the notes now sued
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upon were given were brought to Texas in the year 1835, then, unless it is also

proved to their satisfaction that the same negroes were lawfully held in bondage

as indentured servants at the time of the adoption of the Constitution of the

Republic of Texas, the Constitution did not make them slaves, and the jury will find

for the defendant."

"Sixth. That if the jury believe from the testimony that the negroes for the purchase

of whom the notes now sued on were given did not voluntarily emigrate to Texas

or were not brought to Texas by some person emigrating there with them, but

were imported in the course of traffic in negroes and for the purpose of such traffic

in the year 1835, then the constitution did not make them slaves, and the jury will

find for the defendants."



"Seventh. That if the jury believe from the testimony that the negroes for the

purchase of whom the notes now sued on were given were brought from Africa to

Cuba for the purpose of traffic and to be sold as slaves since the year 1821, then it

makes no difference whether they were before held as slaves for life in Africa or

not."

"Eighth. That proof of a custom in Africa to hold negroes as slaves, without proof

of any law authorizing this custom or proof that the nations or tribes in Africa have

no laws, is not sufficient to show that such negroes were slaves for life."

"Ninth. That proof that slavery exists in other nations or tribes in Africa affords no

legal presumption, in the absence of express proof, that slavery exists in the Gold

Coast or Lucame tribe, and that the presumption is that the members of that tribe

are free."

"Tenth. That if the jury believe that the instrument dated March 14, 1844, refers

alone to notes held against the defendant by Thomas F. McKinney, and if they

believe that at the time of making said instrument, the said McKinney did not

actually hold the notes now sued on, then the said instrument does not refer to

either of said notes, and cannot take either out of the statute of limitations."

"But the court refused to give the said instructions to the jury."

"To which opinion of the court refusing the said instructions the said defendant by

his counsel excepted, and tendered this his sixth bill of exceptions, which he prays

may be considered as applicable to the refusal of each and all of said instructions

and be signed, sealed, and made a part of the record in the cause, and the same

is done accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848 "
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"  Seventh Bill  "



"Be it remembered that after the jury were sworn to try the several issues in this

cause, the plaintiff, to maintain the said issues on his part, gave in evidence to the

jury the testimony stated in full in the former bills of exceptions, and thereupon the

defendant, to maintain the said issues on his part, gave in evidence the testimony

also stated in the former bills of exceptions."

"Whereupon the counsel for the defendant moved the court to instruct the jury as

follows, that is to say: "

"First. That if the jury believe from the testimony and from the instrument dated

March 14, 1844, that the said instrument only refers to one note given by the

defendant to the plaintiff, and may refer to the first of the notes set forth in the

petition as well as to the second, and that it is uncertain to which it particularly

refers, they will not apply it to either, and will find for the defendant as to the first

note."

"Second. That if the jury believe from the testimony that it was agreed between

Thomas F. McKinney and the defendant at the time of the settlement between

them in November, 1846, that the instrument dated March 14, 1844, was to be

given up to the defendant and that at that time the said McKinney was authorized

to act as agent of the plaintiff with reference to the settlement of the notes now

sued on, then the jury will consider such an agreement as an entire discharge and

release of the defendant from any promise expressed in the said instrument or to

be implied from it, and as entirely canceling that instrument for the purposes of this

suit, and they will find for the defendant as to the first note."

"And the court indeed gave the said instructions, but also, in connection therewith

and in addition thereto, instructed the jury as follows, that is to say: "

"First. That whether the said instrument referred to one or both notes or not, and to

which it did refer, were questions of fact for the jury to determine, and if they found

that the said instrument referred to that note which would otherwise have been

barred by the act of limitations, they would consider it as removing that bar."



"Second. That notwithstanding what was said in the second instruction

hereinbefore set forth, if Thomas F. McKinney was not authorized by the plaintiff to

surrender to the defendant the instrument dated March 14, 1844, then his

agreement to surrender it, if he made such an agreement in the settlement of his

individual transactions, did not prejudice the right of the plaintiff to the possession,

production, and effect of such instrument, or prevent its acting as a legal bar to the

plea of the
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act of limitations, and if the said McKinney had surrendered the paper without

authority from Toby, Toby could have given notice to produce the paper at the trial,

and if it had not been produced, could have gone into parol proof of its contents."

"To which opinion of the court, giving the said first-mentioned instructions, and

also giving the qualifications and additions immediately preceding, the said

defendant by his counsel excepted and tendered this his seventh bill of

exceptions, which he prays may be considered as applicable to each of the said

instructions and be signed, sealed, and made part of the record in the cause,

which is done accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848"

"  Eighth Bill  "

"Be it remembered that after the jury were sworn to try the several issues in this

cause, the plaintiff, to maintain the said issues on his part, gave in evidence the

testimony stated in full in the former bills of exceptions, and thereupon the

defendant, to maintain the said issues on his part, gave in evidence the testimony

stated in full in the former bills of exceptions. Whereupon the court instructed the

jury, among other things, as follows, that is to say: "

"First. That the Constitution of the Republic of Texas, in the 'general provisions,'

section ninth, by the words therein used, 'slaves for life previously to their



emigration to Texas,' does not necessarily mean 'slaves for life immediately before

their emigration to Texas.' [And that the court have no right to put a word into the

constitution; that the constitution must be construed as it is, and that the

constitutional provision means that if a man had been a slave for life previous to

the time at which he emigrated to Texas, and was held in bondage in Texas at the

time the Constitution was adopted, and was held in bondage under such

circumstances that he would have been the slave of the person so holding him, if

slavery existed by law, then the constitution makes him a slave for life.] The last

part in brackets was not specially excepted to, and it is here inserted by order of

the court, against the wish and the opinion of the counsel for the defendant, who

regard it as no part of this bill."

"Second. That the Gold Coast, the Grain Coast, and the Slave Coast are

inconsiderable portions of Africa, and that if it has been proved that slavery exists

in one of those portions, the jury may reasonably infer its existence in the others in

the absence of all other proof upon the subject. To which opinion of the court,

giving the said instructions to the jury, the defendant
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by his counsel excepted and tendered this his eighth bill of exceptions, which he

prays may be considered as applicable to each of the said instructions, and may

be signed, sealed, and made part of the record in this cause, which is done

accordingly."

"JOHN C. WATROUS"

"Saturday, December 23, 1848"

The verdict and judgment were in favor of the plaintiff, for $5,758.04.
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MR. JUSTICE GRIER delivered the opinion of the Court.



Had this case been conducted on the principles of pleading and practice known

and established by the common law, a short declaration in assumpsit, a plea of

nonassumpsit, and nonassumpsit  infra sex annos  would have been sufficient to

prepare the case for trial on its true merits. But unfortunately the district court has

adopted the system of pleading and code of practice of the state courts, and the

record before us exhibits a most astonishing congeries of petitions and answers,

amendments, demurrers, and exceptions -- a wrangle in writing extending over

more than twenty pages and continued nearly two years -- in which the true merits

of the case are overwhelmed and concealed under a mass of worthless pleadings

and exceptions presenting some fifty points, the most of which are wholly

irrelevant and serve only to perplex the court and impede the due administration of

justice. The merits of the case, when extricated from the chaos of demurrers and

exceptions in which it is enveloped, depend on two or three questions, simple and

easily decided. We do not deem it necessary, therefore, to inquire whether the

court below may have erred in their decision of numerous points submitted to

them, which have no bearing on the merits of the case and are of no importance to

the just decision of it. It will be unnecessary
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to decide whether the judge erred in his construction of  the laws of Africa!!!  and

other questions of a similar character, provided it shall appear that, on the

admitted facts of the case, he should have instructed the jury that the defendant

had established no just defense to the plaintiff's action.

On the trial, the plaintiff gave in evidence two notes executed by defendant and

purporting to be for value received, payable to the plaintiff or his order. They were

dated in June, 1841, and payable in one and two years. Three distinct defenses

were set up by defendant, which had some apparent foundation of fact to support

them; a fourth, that the defendant had paid the notes to McKinney, the agent of the

plaintiff, being proved to be false in fact, need not be further noticed.

1st. The first was the statute of limitations of four years of the State of Texas.



2d. That the plaintiff had made an assignment of all his property to his creditors,

and therefore had no right to recover,

And 3d. That the notes were given for the purchase of negroes imported from

Africa to Cuba and thence to Texas in 1835, and consequently that the defendant

had received no consideration, because the negroes, being imported contrary to

law, were entitled to their freedom.

We shall notice these points of defense in their order.

1st. The plea of the statute of limitations was  prima facie  good, as to one of the

notes, as suit had not been instituted till more than four years after it became due.

But the plaintiff rebutted this plea by the exhibition of the following agreement,

signed by Randon, the defendant.

"This instrument of March 14, 1844, witnesseth that whereas McKinney &

Williams, of Galveston, and Thomas F. McKinney, agent of Thomas Toby, of New

Orleans, hold several notes drawn by me, and past due, and Thomas F.

McKinney, some two years since, did agree for McKinney & Williams, and the said

Thomas Toby, to grant me further indulgence on said notes, over and above the

time of their maturity, and I did then say, promise, and agree that I would deliver to

him, the said Thomas F. McKinney, each and every year all the one-half of every

crop of cotton in payment, first of the amount due the said McKinney & Williams, if

there be anything due them over and above the amount of purchase of negroes

bought of them, and then in extinguishment of said amount of purchase of

negroes, of which my note to said Toby is a part of consideration, and I further

agree and oblige myself that any surplus I may have from the proceeds of the

other half of my crops over and above my wants, exclusive of any speculations or

purchase of negroes, shall also be turned
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over as above, and I further bind and obligate myself, my heirs, assigns, and

administrators that no advantage shall be taken or any plea of statute of limitations

be made to avoid the payment of said notes, but they shall be and remain in as full



force and effect as though they were renewed."

"D. RANDON"

This agreement, being founded on a good consideration and accepted by the

plaintiff, became incorporated in the notes, and formed a part of the contract by

mutual consent. It extended the time of payment, and the statute did not begin to

run till the extended time had expired. It operated also by way of estoppel  in pais 

to a defense under the statute of limitations. Otherwise the defendant would gain

an advantage by his own fraud, or put the plaintiff to an action on the agreement.

On one or the other of these principles the doctrine of estoppel has its foundation.

The plea of the statute is a breach of the agreement, and, to avoid circuity of

action it may be set up in avoidance of the plea. Moreover the stipulation in this

agreement forms a new promise on good consideration to pay the money, which

has always been held as a sufficient replication to the plea of the statute of

limitations.

It has been a subject of complaint in this case also that the court submitted the

construction of this instrument of writing to the jury. But the defendant cannot

allege this as error, first because it was done at his own request, and secondly

because the court should have instructed the jury that the construction contended

for by the defendant was wholly without foundation. The use of the word "note," in

the singular number, instead of "notes," is so palpable a slip of the pen that its use,

although furnishing an opportunity for cavil, could not be said to create an

ambiguity on the face of the instrument or leave any doubt as to its true intent in

the mind of anyone who will read the whole of it together and has no intent or

desire to pervert it. It refers to "several notes," it acknowledges that "further

indulgence was granted on said notes," and "obligates" the defendant not to plead

the statute of limitations to "said notes." Both the notes to Toby were admitted to

be part of the consideration paid for the purchase of the negroes referred to in the

agreement; consequently, the use of the word "note" was a mere error in

grammar, or slip of the pen.



By the settlement with McKinney and the firm, and payment of the notes held by

them against the defendant, this paper became useless and inoperative as to

them, but as there is no pretense that the notes of Toby were paid, the surrender

of the agreement to Randon would have been a fraud on
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Toby, and the promise of McKinney to do so cannot invalidate its legal effect.

2d. The record given in evidence to show the insolvency of Toby and his

assignment under the proceedings in Louisiana after the purchase of the negroes

and before the notes now in suit were given constituted no legal defense to the

action. The taking of the note payable to Toby was no fraud on the defendant.

Toby was himself one of the syndics or assignees to settle his insolvent estate; he

had a right to secure the debt and give an acquittance for it, and whether he took

the note payable to himself individually or as syndic, and whether he has

accounted for it to his creditors or may be bound to do it hereafter when the money

is received, are questions with which the defendant has no concern whatever.

3d. The plea that the notes were given for African negroes imported into Texas

after the year 1833 is equally unavailable as a matter of defense with those

already mentioned. This fact seems to have been alleged in the pleadings as

showing a want of consideration. On the argument here it was endeavored to be

supported on the ground that the notes were void because the introduction of

African negroes, both into Cuba and Texas, was contrary to law. But in neither

point of view will these facts constitute a defense in the present case. If these

notes had been given on a contract to do a thing forbidden by law, undoubtedly

they would be void, and the court would give no remedy to the offending party,

though both were  in pari delicto.  But Toby or his agent, McKinney, had no

connection with the person who introduced the negroes contrary to law. Neither of

the parties in this case had anything to do with the original contract, nor was their

contract made in defiance of law. The buying and selling of negroes, in a state

where slavery is tolerated and where color is  prima facie  evidence that such is

the status of the person, cannot be said to be an illegal contract, and void on that



account. The crime committed by those who introduced the negroes into the

country does not attach to all those who may afterwards purchase them. It is true

that the negroes may possibly, by the laws of Texas, be entitled to their freedom

on that account. If the defendant had shown that the negroes had sued out their

freedom in the courts of Texas, it would have been a good defense. In every sale

of personal property there is an implied warranty of title, for a breach of which a

vendee may sue his vendor and recover the price paid, and on a suit for such

price may plead want of consideration or eviction by a better title. But that is

neither alleged nor proved in the present case. On the contrary, the defendant
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held and enjoyed the negroes, and sold them and received their value, and the

negroes are held as slaves to this day, if alive, for anything that appears on the

record. As respects the defendant, therefore, he has received the full

consideration for his notes, the title to his property has never been questioned, nor

has he been evicted from the possession, or threatened with eviction.

Consequently he has no right to set up a defense under the implied warranty of

title or for want of consideration.

If the defendant should be sued for his tailor's bill, and come into court with the

clothes made for him on his back, and plead that he was not bound to pay for

them because the importer had smuggled the cloth, he would present a case of

equal merits, and parallel with the present, but would not be likely to have the

verdict of the jury or judgment of the court in his favor.

The defendant has bought these negroes in the condition of slaves  de facto,  with

the  prima facie  evidence of their status imprinted on their forehead; he has held

them as slaves, he has sold them as such, and he has no right to call upon the

court in a collateral action to which neither the slaves nor their present owners are

parties to pronounce on the question of their right to freedom, especially in support

of a defense which has so little to recommend it.



Having thus examined the merits of this case and shown that the court ought to

have instructed the jury to find for the plaintiff on the admitted facts of it, we think it

wholly unnecessary to examine further the multitude of demurrers or exceptions

spread over the record, as no decision of the court below upon them could have

wronged the defendant or affected the merits of the case.

The judgment of the court below is therefore

Affirmed with costs.

ORDER

This cause came on to be heard on the transcript of the record from the District

Court of the United States for the District of Texas, and was argued by counsel.

On consideration whereof, it is now here ordered and adjudged by this Court that

the judgment of the said district court in this cause be and the same is hereby

affirmed with costs and damages at the rate of six percentum per annum.

Supplementary Order

Mr. Bibb, of counsel for the defendant in error, having stated to the court that it

appeared on the face of the record of this case, that Thomas Toby was dead, that

the citation was served
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on Jonas Butler, his administrator, and that the plaintiff in error had accepted such

service of the citation, moved the court that the titling of the case in this Court be

David Randon, Plaintiff in error v. Jonas Butler, Administrator of Thomas Toby,

deceased, and that the judgment of this Court be entered in behalf of said Jonas

Butler. Whereupon it is now here ordered by the court that the said motion be and

the same is hereby granted and that the clerk make the entries accordingly.
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