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ERROR TO THE DISTRICT COURT OF THE UNITED

STATES FOR THE MIDDLE DISTRICT OF ALABAMA

SYLLABUS

Where the cause of action accrued in the State of Mississippi and suit was brought

upon it in the State of Alabama, a plea of the statute of limitations of Mississippi

was not a good plea, but the same was demurrable, and the court sustained the
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demurrer.

The rule is that the statute of limitations of the country in which the suit is brought

may be pleaded to bar a recovery upon a contract made out of its political

jurisdiction, and that the statute of  lex loci contractus  cannot.

The obligations of a contract upon the parties to it, except in well known cases, are

to be expounded by the  lex loci contractus,  but suits brought to enforce contracts

either in the state where they were made or in the courts of other states are

subject to the remedies of the forum in which the suit is, including that of statutes

of limitation.

The cases of  Leroy v. Crowninshield,  2 Mason 351, and  McElmoyle v. Cohen, 

13 Pet. 312, examined and commented on.

Townsend was a citizen of the State of Mississippi and Jemison of Alabama.

In September, 1844, Jemison brought a suit in the District Court of the United

States for the Middle district of Alabama against Townsend, who was in Alabama.

The nature of the suit is explained in the following short specification of claim filed

by the counsel for the plaintiff.

"This action is brought to recover damages for the nonperformance of an

agreement made by the defendant with the plaintiff that if the plaintiff would

procure, take up, and obtain a note made by Robert Weir, A. F. Young, and the

said defendant, and Henry Buchanan, for $4,000, dated Columbus, April 12, 1839,

payable nine months after 24 April, 1839, to the Mississippi Union Bank, at their

banking house in Jackson, bearing ten percent interest after maturity, if not

punctually paid, but upon which note the said A. F. Young was to pay the said

bank $1,000, and would also procure, take up, and obtain a note, made by the

said defendant and A. F. Young, Andrew Weir, and Henry Buchanan, dated

Columbus, April 12, 1839, for $4,000, payable nine months after 24 April, 1839, to

the Mississippi Union Bank at its banking house in Jackson, to bear ten percent

interest after maturity if not punctually paid, but upon which note A. F. Young was
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to pay $1,000, that he, the defendant, would take up, procure, and obtain a note,

made by John B. Jones, Thomas Townsend the said defendant, Eli Abbott, and

Samuel D. Lauderdale, dated Columbus, Mississippi, May 24,
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1839, for $9,806.50, payable six months after date to the Commercial Bank of

Columbus or order, at their bank, which agreement the defendant wholly failed to

perform, although the plaintiff, upon his part, fully performed the said agreement.

Other counts will be added in the declaration."

"Attest: CRABB & COCHRAN,  Plaintiff's Attorneys  "

The declaration set forth the transaction with more particularity, and also contained

the common money counts and an account stated.

To the first count the plaintiff in error pleaded in bar first, that the promise was

unwritten, made in Mississippi, and to be performed there, and was made more

than three years before this suit, and that, by the statute of limitations of

Mississippi, the right of action is barred upon such a promise after three years.

Secondly, the same matter, with an averment that the cause of action accrued in

Mississippi more than three years before this suit. To these pleas there was a

demurrer. To this first count the plaintiff in error further pleaded, as to parcel

thereof, nonassumpsit, and as to the residue a former action brought and

judgment recovered by the defendant in error against him. The defendant in error

joined issue on the parts of this plea respectively, to the court and to the country.

To the whole declaration the plaintiff in error pleaded nonassumpsit, on which

issue was joined, and also that the causes of action accrued more than three

years before suit, averring himself to have been a citizen of Mississippi, and that

the promises were there made and there to be performed, and to this plea the

defendant in error demurred.

In this state of the pleadings, the cause came on for trial on 7 December, 1846,

when the following proceedings were had.



"This day came said parties, by their attorneys, and the demurrer to the first three

pleas of the said defendant, by him above pleaded, coming on to be heard and

having been fully argued by counsel and understood by the court, it is adjudged by

the court that the said first three pleas by the defendant above pleaded, and the

matters therein alleged, are insufficient in law to bar the said plaintiff from having

or maintaining his said action against said defendant, and the court doth

accordingly sustain the said demurrer. And as to so much of the said fourth plea

by the said defendant, by him above pleaded, as alleged a former recovery of

three thousand four hundred and
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fifty-one dollars and eighty-eight cents, in the District Court of the United States for

the Northern District of Mississippi, on account of the undertaking of the said

defendant"

"to pay three thousand dollars, or any other part or parcel of the said note, made

by the said John B. Jones, Thomas Townsend, Eli Abbott, and Samuel D.

Lauderdale, in consideration that the said plaintiff would pay three thousand

dollars, or any other part or parcel of the note made by Thomas Townsend, A. F.

Young, Andrew Weir, and Henry Buchanan,"

"and set out at large in said count, on which issue was joined to the court, the

record therein referred to being seen and inspected by the court, and the same

being fully considered, the court adjudged that there in such a record, as alleged in

said plea, of a recovery on the promise of the said Thomas Townsend to pay on

the note of the said John B. Jones, Thomas Townsend, Eli Abbott, and Samuel D.

Lauderdale, as mentioned in said plea, the like amount that should be paid by

plaintiff on the note of the said Thomas Townsend, A. F. Young, Andrew Weir, and

Henry Buchanan. And as to the residue of said fourth plea, and the fifth plea, upon

which issue was taken to the country, thereupon came a jury of good and lawful

men, to-wit, Amos Briggs, and eleven others, who, being empanelled, tried, and

sworn the truth to say upon the issues joined, upon their oaths do say, they find

the issues in favor of the plaintiff, and assess his damages at four thousand six



hundred and forty-five dollars. It is therefore considered by the court that the

plaintiff recover of said defendant said sum of four thousand six hundred and forty-

five dollars, the damages by the jury assessed as aforesaid, in manner and form

aforesaid, together with the costs in this behalf expended."

Townsend sued out a writ of error, and brought the case up to this Court.
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MR. JUSTICE WAYNE delivered the opinion of the Court.

The defendant in the court below, appellant here, besides other pleas, pleaded

that the cause of action accrued in Mississippi more than three years before the

suit was brought, and that the Mississippi statute of limitations barred a recovery in

the district court of Alabama. The plaintiff demurred to the plea. The court

sustained the demurrer.

We do not think it necessary to do more than to decide this point in the case.

The rule in the courts of the United States in respect to pleas of the statutes of

limitation has always been that they strictly affect the remedy, and not the merits.

In the case of  McElmoyle v. Cohen,  13 Pet. 312, this point was raised and so

decided. All of the judges were present and assented. The fullest examination was

then made of all the authorities upon the subject, in connection with the diversities

of opinion among jurists about it and of all those considerations which have

induced legislatures to interfere and place a limitation upon the bringing of actions.

We thought then and still think that it has become a formulary in international

jurisprudence that all suits must be brought within the period prescribed by the

local law of the country where the suit is brought -- the  lex fori;  otherwise the suit

would be barred unless the plaintiff can bring himself within one of the exceptions

of the statute, if that is pleaded by the defendant. This rule is as fully recognized in

foreign jurisprudence as it is in the common law. We then referred to authorities in

the common law, and to a summary of them in foreign jurisprudence. Burge's

Com. on Col. and For. Laws. They were subsequently cited, with others besides,

https://sooperkanoon.com/case/79670/mcelmoyle-vs-cohen


in the second edition of the Conflict of Laws 483. Among them will be found the

case of  Leroy v. Crowninshield,  2 Mason 151, so much relied upon by the

counsel in this case.

Neither the learned examination made in that case of the reasoning of jurists nor

the final conclusion of the judge, in
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opposition to his own inclinations, escaped our attention. Indeed, he was here to

review them, with those of us now in the Court who had the happiness and benefit

of being associated with him. He did so with the same sense of judicial obligation

for the maxim  stare decisis et non quieta movere  which marked his official

career. His language in the case in Mason fully illustrates it:

"But I do not sit here to consider what in theory ought to be the true doctrines of

the law, following them out upon principles of philosophy and juridical reasoning.

My humbler and safer duty is to administer the law as I find it and to follow in the

path of authority, where it is clearly defined, even though that path may have been

explored by guides in whose judgment the most implicit confidence might not have

been originally reposed."

Then follows this declaration: "It does appear to me that the question now before

the Court has been settled, so far as it could be, by authorities which the Court is

bound to respect." The error, if any has been committed, is too strongly engrafted

into the law to be removed without the interposition of some superior authority.

Then, in support of this declaration, he cites Huberus, Voet, Pothier, and Lord

Kames, and adjudications from English and American courts to show that

whatever may have been the differences of opinion among jurists, the uniform

administration of the law has been that the  lex loci contractus  expounds the

obligations of contracts, and that statutes of limitation prescribing a time after

which a plaintiff shall not recover, unless he can bring himself within its exceptions,

appertain  ad tempus et modum actionis instituendae  and not  ad valorem

contractus.  Williams v. Jones,  13 East 439;  Nash v. Tupper,  1 Caines 402; 



Ruggles v. Keeler,  3 Johns. 263;  Pearsall v. Dwight,  2 Mass. 84;  Decouche v.

Savetier,  3 Johns.Ch. 190, 218;  McCluny v. Silliman,  3 Pet. 276;  Hawkins v.

Barney,  5 Pet. 457;  Bank of the United States v. Donnally,  8 Pet. 361; 

McElmoyle v. Cohen,  13 Pet. 312.

There is nothing in  Shelby v. Guy,  11 Wheat. 361, in conflict with what this Court

decided in the four last-mentioned cases. Its action upon the point has been

uniform and decisive. In cases before and since decided in England, it will be

found there has been no fluctuation in the rule in the courts there. The rule is that

the statute of limitations of the country in which the suit is brought may be pleaded

to bar a recovery upon a contract made out of its political jurisdiction, and that the

limitation of the  lex loci contractus  cannot be. 2 Bingham New Cases 202, 211; 

Don v. Lippmann,  5 Clark & Fin. 1, 16, 17. It has become, as we have already

said, a fixed rule of the
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jus gentium privatum,  unalterable, in our opinion, either in England or in the states

of the United States except by legislative enactment.

We will not enter at large into the learning and philosophy of the question. We

remember the caution given by Lord Stair in the supplement to his Institutes, p.

852, about citing as authorities the works and publications of foreign jurists. It is

appropriate to the occasion, having been written to correct a mistake of Lord

Tenterden, to whom no praise could be given which would not be deserved by his

equally distinguished contemporary, Judge Story. Lord Stair says:

"There is in Abbott's Law of Shipping, 5th edition, 365, a singular mistake, and,

considering the justly eminent character of the learned author for extensive,

sound, and practical knowledge of the English law, one which ought to operate as

a lesson on this side of the Tweed as well as on the other, to be a little cautious in

citing the works and publications of foreign jurists, since, to comprehend their

bearings, such a knowledge of the foreign law as is scarcely attainable is

absolutely requisite. It is magnificent to array authorities, but somewhat humiliating
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to be detected in errors concerning them; yet how can errors be avoided in such a

case when every day's experience warns us of the prodigious study necessary to

the attainment of proficiency in our own law? My object in adverting to the mistake

in the work referred to is not to depreciate the author, for whom I entertain

unfeigned respect, but to show that since even so justly distinguished a lawyer

fails when he travels beyond the limits of his own code, the attempt must be

infinitely hazardous with others."

We will now venture to suggest the causes which misled the learned judge in 

Leroy v. Crowninshield  into a conclusion that, if the question before him had been

entirely new, his inclination would strongly lead him to declare that where all

remedies are barred or discharged by the  lex loci contractus  and have operated

upon the case, then the bar may be pleaded in a foreign tribunal to repel any suit

brought to enforce the debt.

We remark first that only a few of the civilians who have written upon the point

differ from the rule that statutes of limitation relate to the remedy, and not to the

contract. If there is any case, either in our own or the English courts, in which the

point is more discussed than it is in  Leroy v. Crowninshield,  we are not

acquainted with it. In every case but one, either in England or in the United States,

in which the point has since been made, that case has been mentioned, and it has

carried some of our own judges to a result which Judge Story himself did not

venture to support.
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We do not find him pressing his argument in  Leroy v. Crowninshield  in the

Conflict of Laws in which it might have been appropriately done, if his doubts, for

so he calls them, had not been removed. Twenty years had then passed between

them. In all that time, when so much had been added to his learning, really great

before, that by common consent he was estimated in jurisprudence  par summis, 

we find him, in the Conflict of Laws stating the law upon the point, in opposition to

his former doubts, not in deference to authority alone, but from declared



conviction.

The point had been examined by him in  Leroy v. Crowninshield  without any

consideration of other admitted maxims of international jurisprudence, having a

direct bearing upon the subject. Among others, that the obligation of every law is

confined to the state in which it is established, that it can only attach upon those

who are its subjects and upon others who are within the territorial jurisdiction of the

state; that debtors can only be sued in the courts of the jurisdiction where they are;

that all courts must judge in respect to remedies from their own laws, except when

conventionally, or from the decisions of courts, a comity has been established

between states to enforce in the courts of each a particular law or principle. When

there is no positive rule affirming, denying, or restraining the operation of foreign

laws, courts establish a comity for such as are not repugnant to the policy or in

conflict with the laws of the state from which they derive their organization. We are

not aware, except as it has been brought to our notice by two cases cited in the

argument of this cause, that it has ever been done, either to give or to take away

remedies from suitors, when there is a law of the state where the suit is brought

which regulates remedies. But for the foundation of comity, the manner of its

exercise, and the extent to which courts can allowably carry it, we refer to the case

of  Bank of Augusta v. Earle,  13 Pet. 519,  38 U. S. 589  ; Conflict of Laws, 

Comity.

From what has just been said it must be seen, when it is claimed that statutes of

limitation operate to extinguish a contract, and for that reason the statute of the

state in which the contract was made may be pleaded in a foreign court, that it is a

point not standing alone, disconnected from other received maxims of international

jurisprudence. And it may well be asked, before it is determined otherwise,

whether contracts by force of the different statutes of limitation in states are not

exceptions from the general rule of the  lex loci contractus.  There are such

exceptions for dissolving and discharging contracts out
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of the jurisdiction in which they were made. The limitations of remedies and the

forms and modes of suit make such an exception. Confl. of Laws 271 and 524 to

527. We may then infer that the doubts expressed in  Leroy v. Crowninshield 

would have been withheld if the point had been considered in the connection we

have mentioned.

We have found, too, that several of the civilians who wrote upon the question did

so without having kept in mind the difference between the positive and negative

prescription of the civil law. In doing so, some of them -- not regarding the latter in

its more extended signification as including all those bars or exceptions of law or

of fact which may be opposed to the prosecution of a claim, as well out of the

jurisdiction in which a contract was made as in it -- were led to the conclusion that

the prescription was a part of the contract, and not the denial of a remedy for its

enforcement. It may be as well here to state the difference between the two

prescriptions in the civil law. Positive, or the Roman  usucaptio,  is the acquisition

of property, real or personal, immovable or movable, by the continued possession

of the acquirer for such a time as is described by the law to be sufficient. Erskine's

Inst. 556.  "Adjectio dominii per continuationem possessionis temporis legi definiti." 

Dig. 3.

Negative prescription is the loss or forfeiture of a right by the proprietor's

neglecting to exercise or prosecute it during the whole period which the law hath

declared to be sufficient to infer the loss of it. It includes the former, and applies

also to all those demands which are the subject of personal actions. Erskine's Inst.

560, and 3 Burge 26.

Most of the civilians, however, did not lose sight of the differences between these

prescriptions, and if their reasons for doing so had been taken as a guide, instead

of some expressions used by them, in respect to what may be presumed as to the

extinction or payment of a claim, while the plea in bar is pending, we do not think

that any doubt would have been expressed concerning the correctness of their

other conclusion, that statutes of limitation in suits upon contracts only relate to the

remedy. But that was not done, and from some expressions of Pothier and Lord

Kames it was said



"If the statute of limitations does create,  proprio vigore,  a presumption of the

extinction or payment of the debt which all nations ought to regard, it is not easy to

see why the presumption of such payment, thus arising from the  lex loci

contractus,  should not be as conclusive in every other place as in the place of the

contract."

And that was said in  Leroy v. Crowninshield  in opposition to
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the declaration of both of those writers that in any other place than that of the

contract, such a presumption could not be made to defeat a law providing for

proceedings upon suits. Here, turning aside for an instant from our main purpose,

we find the beginning or source of those constructions of the English statutes of

limitation which almost made them useless for the accomplishment of their end.

Within a few years, the abuses of such constructions have been much corrected,

and we are now, in the English and American courts, nearer to the legislative

intent of such enactments.

But neither Pothier nor Lord Kames meant to be understood that the theory of

statutes of limitation purported to afford positive presumptions of payment and

extinction of contracts, according to the laws of the place where they are made.

The extract which was made from Pothier shows his meaning is that when the

statute of limitations has been pleaded by a defendant, the presumption is in his

favor that he has extinguished and discharged his contract, until the plaintiff

overcomes it by proof that he is within one of those exceptions of the statute which

takes it out of the time after which he cannot bring a suit to enforce judicially the

obligation of the defendant. The extract from Lord Kames only shows what may be

done in Scotland when a process has been brought for payment of an English

debt after the English prescription has taken place. The English statute cannot be

pleaded in Scotland in such a case, but, according to the law of that forum, it may

be pleaded that the debt is presumed to have been paid. And it makes an issue, in

which the plaintiff in the suit may show that such a presumption does not apply to

his demand, and that without any regard to the prescription of time in the English



statute of limitation. It is upon this presumption of payment that the conclusion in 

Leroy v. Crowninshield  was reached, and as it is now universally admitted that it

is not a correct theory for the administration of statutes of limitation, we may say it

was in fact because that theory was assumed in that case that doubts in it were

expressed, contrary to the judgment which was given, in submission to what was

admitted to be the law of the case. What we have said may serve a good purpose.

It is pertinent to the point raised by the pleading in the case before us, and in our

judgment there is no error in the district court's having sustained the demurrer.

Before concluding, we will remark that nothing has been said in this case at all in

conflict with what was said by this Court in  Shelby v. Guy,  11 Wheat. 361. The

distinctions made by us here between statutes giving a right to property
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from possession for a certain time, and such as only take away remedies for the

recovery of property after a certain time has passed, confirm it. In  Shelby v. Guy, 

this Court declared that, as by the laws of Virginia, five years'  bona fide 

possession of a slave constitutes a good title upon which the possessor may

recover in detinue, such a title may be set up by the vendee of such possessor in

the courts of Tennessee as a defense to a suit brought by a third party in those

courts. The same had been previously ruled in this Court in  Brent v. Chapman,  5

Cranch 358, and it is the rule in all cases where it is declared by statute that all

rights to debts due more than a prescribed term of years shall be deemed

extinguished and that all titles to real and personal property not pressed within the

prescribed time shall give ownership to an adverse possessor. Such a law, though

one of limitation, goes directly to the extinguishment of the debt, claim, or right,

and is not a bar to the remedy.  Lincoln v. Battelle,  6 Wend. 475. Confl. of Laws

582.

In  Lincoln v. Battelle,  6 Wend. 475, the same doctrine was held. It is stated in the

Conflict of Laws 582, to be a settled point. The courts of Louisiana act upon it. We

could cite other instances in which it has been announced in American courts of

the last resort. In the cases of  De la Vega v. Vianna,  1 Barn. & Adol. 284, and 
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British Linen Company v. Drummond,  10 Barn. & Cres. 903, it is said that if a

French bill of exchange is sued in England, it must be sued on according to the

laws of England, and there the English statute of limitations would from a bar to

the demand if the bill had been due for more than six years. In the case of  Don v.

Lippmann,  5 Clark & Fin. 1, it was admitted by the very learned counsel who

argued that case for the defendants in error that though the law for expounding a

contract was the law of the place in which it was made, the remedy for enforcing it

must be the law of the place in which it is sued. In that case will be found, in the

argument of Lord Brougham before the House of Lords, his declaration of the

same doctrine, sustained by very cogent reasoning, drawn from what is the actual

intent of the parties to a contract when it is made and from the inconveniences of

pursuing a different course. In  Beckford v. Wade,  17 Vesey 87, Sir William Grant,

acknowledging the rule, makes the distinction between statutes merely barring the

legal remedy and such as prohibit a suit from being brought after a specified time.

It was a case arising under the possessory law of Jamaica, which converts a

possession for seven years under a deed, will, or other conveyance, into a positive

absolute title against all the world -- without exceptions in
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favor of anyone or any right, however a party may have been situated during that

time or whatever his previous right of property may have been. There is a statute

of the same kind in Rhode Island. 2 R.I.Laws 363, 364, ed. 1822. In Tennessee

there is an act in some respects similar to the possessory law of Jamaica; it gives

an indefeasible title in fee simple to lands of which a person has had possession

for seven years, excepting only from its operation infants,  feme coverts, non

compotes mentis,  persons imprisoned or beyond the limits of the United States

and the territories thereof, and the heirs of the excepted, provided they bring

actions within three years after they have a right to sue. Act of November 16,

1817, ch. 28, 1, 2. So, in North Carolina there is a provision in the act of 1715, ch.

17, 2, with the same exceptions as in the act of Tennessee, the latter being

probably copied substantially from the former. Thirty years' possession in

Louisiana prescribes land, though possessed without title and  mala fide.



We have mentioned those acts in our own states only for the purpose of showing

the difference between statutes giving title from possession and such as only limit

the bringing of suits. It not unfrequently happens in legislation that such sections

are found in statutes for the limitation of actions. It is in fact because they have

been overlooked that the distinction between them has not been recognized as

much as it ought to have been in the discussion of the point whether a certain time

assigned by a statute within which an action must be brought is a part of the

contract or solely the remedy. The rule in such a case is that the obligations of the

contract upon the parties to it, except in well known cases, are to be expounded by

the  lex loci contractus.  Suits brought to enforce contracts, either in the state

where they were made or in the courts of other states, are subject to the remedies

of the forum in which the suit is, including that of statutes of limitation.

Judgment affirmed.

ORDER

This cause came on to be heard on the transcript of the record from the District

Court of the United States for the District of Alabama and was argued by counsel.

On consideration whereof it is now here ordered and adjudged by this Court that

the judgment of the said district court in this cause be and the same is hereby

affirmed with costs and damages at the rate of six percentum per annum.
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