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ERROR TO THE CIRCUIT COURT OF THE UNITED

STATES FOR THE DISTRICT OF COLUMBIA

SYLLABUS

A person who receives the prize money in a lottery for a ticket which he had

caused to be fraudulently drawn as a prize is liable to the lottery contractors in an

action for money had and received for their use. So far as he is concerned, the law
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annuls the pretended drawing, of the prize, and he is in the same situation as if he

had received the money of the contractors by means of any other false pretense.

The facts were these:

The State of Virginia, in and prior to the year 1834, passed several acts

authorizing a lottery to be drawn for the improvement of the Fauquier & Alexandria

turnpike road.

In 1839, certain persons, acting as commissioners, made a contract with James

Phalen and Francis Morris, of the City of New York, by which Phalen and Morris

were authorized, upon the terms therein mentioned, to draw these lotteries. They

proceeded to do so, and employed Catts to draw the tickets from the wheel. The

following extract from the bill of exceptions sets forth the other facts in the case.
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"That the plaintiffs (Phalen and Morris) before the drawing of such lottery,

employed the defendant (Catts) to perform the manual operation of drawing with

his own hand, out of the lottery wheel prepared for the purpose, the tickets of

numbers therein deposited by them in order to be drawn thereout by the

defendant, without selection and by chance, as each ticket of numbers

successively and by chance presented itself to his hand when inserted in the

wheel, and which tickets of numbers, when so drawn out in a certain order, were

to determine the prizes to such lottery tickets as the plaintiffs had disposed of or

still held in their own hands according as the tickets of numbers so drawn out

corresponded with the numbers on the face of such lottery tickets respectively."

"That the defendant, before the drawing of the said lottery and after he was

employed to draw out the tickets of numbers as aforesaid, fraudulently procured

and employed one William Hill to purchase of the plaintiff, at their office in

Washington, with money given by defendant to said Hill for the purpose, a certain

ticket in the said lottery for him, the defendant, but apparently as for the said Hill

himself."



"That the said Hill did accordingly purchase such ticket of the plaintiffs at their said

office, apparently as for himself and really for defendant, and with money furnished

to said Hill by defendant as aforesaid, and delivered such ticket to defendant

before the drawing of said lottery."

"That defendant, being in possession of such ticket so purchased for him as

aforesaid, did, on the said ___ December, 1840, at the county aforesaid,

undertake and proceed, in pretended pursuance and execution of his said

employment in behalf of the plaintiffs, to draw out of the said lottery wheel, with his

own hand the said tickets of numbers, whilst at the same time he had fraudulently

concealed in the cuff of his coat certain false and fictitious tickets of numbers

fraudulently prepared by him, which exactly corresponded in numbers with the

numbers on the face of the ticket so held by him as aforesaid, and fraudulently

prepared in the similitude of the genuine tickets of numbers which had been

deposited in the said lottery wheel for the purpose of being drawn out by

defendant without selection and by chance as aforesaid."

"That defendant, when under pretense of drawing out such genuine tickets of

numbers, he inserted his hand into said lottery wheel, fraudulently and secretly

contrived, without drawing out any
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of the genuine tickets of numbers deposited in said wheel, to slip between his

finger and thumb the said false and fictitious tickets of numbers before concealed

in his cuff as aforesaid, and produced and exhibited the same to the agent of the

plaintiffs, and other persons then and there present and superintending the

drawing of said lottery as and for genuine tickets of numbers properly drawn from

the said wheel, by reason of which fraudulent contrivance the number of the lottery

ticket so purchased for defendant, and in his possession as aforesaid, was

registered in the proper books kept for that purpose by the plaintiffs as the ticket

entitled to a prize of $15,000, so as to enable the holder of such ticket to demand

and receive of the plaintiffs the amount of such prize, with a deduction of fifteen

percent"



"That the defendant afterwards, in the month of February, 1841, again fraudulently

procured and employed the said Hill in consideration of some certain reward to be

allowed him out of the proceeds of such pretended prize, to present the said

lottery ticket as a ticket held by himself to the plaintiffs, at their office in New York,

and there demand and receive of them as for himself, but for defendant's use and

benefit, payment of the said pretended prize, and for that purpose the defendant

delivered the said lottery ticket to said Hill who did accordingly present the same to

plaintiffs at their said office, and then and there received of them, as for himself,

and really and secretly for the defendant, the amount of such prize, with such

deduction of fifteen percent as aforesaid."

Phalen and Morris brought an action in the circuit court against Catts to recover

back the amount which was thus paid,  viz.,  $12,500. The declaration contained

three counts, two of which were abandoned at the trial, the one retained being for

money had and received by the defendant below (Catts) to the use of the plaintiffs.

The facts above set forth were not controverted, but the defendant relied upon a

law of Virginia, to take effect from 1 January, 1837, passed for the suppression of

lotteries, and also upon his being an infant under the age of twenty-one years

when the lottery in question was drawn.

Whereupon the defendant prayed the court to instruct the jury as follows, to-wit.:

"If the jury shall believe from the said evidence that the said lottery was drawn

under the said act of the Commonwealth of Virginia, and the said contract so given

in evidence as aforesaid, that then the
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said lottery was illegal, and if the plaintiffs paid the amount of said prize under the

belief that said ticket had been fairly drawn, the plaintiffs cannot recover. And if the

jury shall further believe from the said evidence that in December, 1840, when the

said lottery was drawn, said defendant was an infant under the age of twenty-one

years, that then the plaintiffs are not entitled to recover in this action."



"Which instruction the court refused, to which refusal of the court the defendant

excepts, and this, his bill of exceptions, is signed, sealed, and ordered to be

enrolled, this 9 June, 1842."

The jury returned a verdict in favor of the plaintiffs for $12,500, to bear interest

from 15 March, 1841.

Upon this exception, the case come up to this Court.
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MR. JUSTICE BALDWIN delivered the opinion of the Court.

Phalen & Morris brought an action in the court below to recover from Catts the

sum of $12,500 which they alleged he had received for their use, and being so

indebted, promised and assumed to pay, to which the plaintiff plead the general

issue.

It appeared in evidence on the trial that the Legislature of Virginia had authorized

lotteries to raise money for improving a turnpike road in that state, which were

placed under the superintendence of commissioners appointed under those laws,

who, by articles of agreement contracted with the plaintiffs to manage and conduct

the drawing
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of the lotteries authorized by the laws, on certain terms therein stipulated, one of

which took place in Virginia, under the circumstances set forth in the statement of

the case by the reporter.

In the argument for the plaintiff in error here it has been contended that this lottery

was illegal by the suppressing act of 1834, which precluded a recovery of the

money he received, but as in our opinion this cause can be decided without an

examination of that question, we shall proceed to the other points of the case,

assuming for present purposes the illegality of the lottery.



Taking, as we must, the evidence adduced by the plaintiffs below to be in all

respects true after verdict, the facts of the case present a scene of a deeply

concocted, deliberate, gross, and most wicked fraud which the defendant neither

attempted to disprove or mitigate at the trial, the consequence of which is that he

has not, and cannot have any better standing in court than if he had never owned

a ticket in the lottery or it had never been drawn. So far as he is concerned, the

law annuls the pretended drawing of the prize he claimed, and in point of law he

did not draw the lottery; his fraud avoids not only his acts, but places him in the

same position as if there had been no drawing in fact and he had claimed and

received the money of the plaintiffs by means of any other false pretense, and he

is estopped from avowing that the lottery was in fact drawn.

Such being the legal position of Catts, the case before us is simply this: Phalen &

Morris had in their possession $12,500, either in their own right or as trustees for

others interested in the lottery, no matter which, the legal right to this sum was in

them, the defendant claimed and received it by false and fraudulent pretenses, as

morally criminal as by larceny, forgery, or perjury, and the only question before us

is whether he can retain it by any principle or rule of law.

The transaction between the parties did not originate in the drawing of an illegal

lottery; the money was not paid on a ticket which was entitled to, or drew the prize;

it was paid and received on the false assertion of that fact; the contract which the

law raises between them is not founded on the drawing of the lottery, but on the

obligation to refund the money which has been received by falsehood and fraud,

by the assertion of a drawing which never took place. To state is to decide such a

case, even if the instructions prayed by the defendant had been broader than they

were. The instructions prayed were:

1. That if the jury believed from the evidence that the lottery was drawn under the

law of Virginia and the contract referred to, then
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the lottery was illegal, and if plaintiffs paid the amount of said prize under the belief

that said ticket had been fairly drawn, the plaintiffs cannot recover.

2. That if the jury shall believe from the evidence, that in December, 1840, when

the lottery was drawn, the defendant was an infant, the plaintiffs are not entitled to

recover in this action.

A party cannot assign for error the refusal of an instruction to which he has not a

right to the full extent as stated and in its precise terms; the court is not bound to

give a modified instruction varying from the one prayed: here they were asked to

instruct the jury that the belief of the plaintiff that the ticket had been fairly drawn,

and the consequent payment, prevented a recovery, without referring to the fact in

evidence that that belief was caused by the false and fraudulent assertions of the

defendant.

The second instruction asked was that the plaintiffs could not recover if the

defendant was a minor in December, 1840, which the court properly refused

because they were not asked to decide on the effect of his minority when the

money was received in February, 1841, and because if he had then been a minor,

it would have been no defense to an action founded on his fraud and falsehood.

The first instruction, if granted, would have excluded from the consideration of the

jury all reference to the fraud which produced such belief in the plaintiff, and they

must have given it the same effect whether it was founded in fact or caused by the

false asseveration of the fact by the defendant, knowing it was a falsehood, and

thus depriving the jury of the right to decide on the whole evidence.

The second instruction asked would, if granted, have also taken from the jury the

right of finding for the plaintiff, if the defendant had been of full age when the fraud

was successfully consummated by the receipt of the money, which was the only

fact on which the law could raise a promise to repay, for certainly none could be

raised at any previous time, so that had these instructions been given, the verdict

must have been rendered for the defendant without taking into view the only

evidence on which the plaintiff relied, whether it was available in law or not.



For these reasons, the judgment of the circuit court is

Affirmed with costs.

ORDER

This cause came on to be heard on the transcript of the record from the Circuit

Court of the United States for the District of Columbia holden in and for the County

of Alexandria, and was argued
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by counsel. On consideration whereof it is now here ordered and adjudged by this

Court that the judgment of the said circuit court in this cause be and the same is

hereby affirmed with costs and damages at the rate of six percent per annum.
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