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ORDER

1. The revision has been filed by the third plaintiff in O.S.No.576 of1988. The

petitioner along with eight others have filed the suit for bareinjunction restraining

the respondent herein from interfering with theirpossession and enjoyment of the

suit property. When the suit was taken up fortrial, the petitioner herein filed

I.A.No.136 of 1995 seeking permission toexamine himself as P.W.2. The lower
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court has dismissed the said applicationby order dated 15.2.1995. As against the

same, the present revision has beenfiled.

2. The contention of the learned counsel for the petitioner is that the husband of

the seventh plaintiff has been examined as P.W.1 and since the plaintiffs 5 to 9

have purchased the property and they are possession of the same, the court

below has held that those who are in possession of the properties must be

examined first in accordance with order 18, Rule 3A, C.P.C. since the same is

mandatory. It is the contention of the counsel for the petitioner that in view of the

judgment reported in Samidurai and others v. Kanakayal, : (1996)IIMLJ495

wherein I held that thesaid provision is directory and not mandatory and as such

the order of the Court below is liable to be set aside.

3. On the contrary, learned counsel for the respondent contended that in the

decision reported in V. Jayakannan and 3 others v. V.K. Sampath and

Sampathkumar, 1987 T.L.N.J.340 the provision order 18 Rule 3A has been held

mandatory and the judgment was not referred to, in my judgment reported in

Samidurai and others v. Kanakayal, : (1996)IIMLJ495 and view of the judgment

reported in the case of V. Jayakannan, 1987 T.L.N.J. 340 the order of the Court

below is correct. Moreover, the lower court has dismissed the application on the

facts of the particular case.

4. I carefully considered the contention of both the counsel. There is no dispute

that the petitioner herein is the third plaintiff who is a party to the suit. Order 18,

Rule 3A will come into play only where the witnesses are to be examined prior to

the parties to the proceedings. When the parties to the proceedings are to be

examined as witnesses, it cannot be dictated as to which of the plaintiff is to be

examined first. Order 18, Rule 3A is as follows:

'Where a party himself wishes to appear as a witness, he Shall so appear before

any other witness on his behalf has been examined, unless the Court, for reasons

to be recorded, permits him to appear as his own witness at a laterstage.'

From this it is very clear that the party to the proceedings should appear as a

witness before ever any witness is to be examined on his behalf, unless the court



permits him to appear at a later stage. In this case, the petitioner is not the person

who is appearing as a witness but he is appearing to give evidence on his own

right as a plaintiff and as such the lower court has wrongly interpreted the

application of the provision Order 18, Rule 3 A, C.P.C.

5. Since the petitioner, who is a party to the proceedings wants to examine

himself, before every any witness is examined on behalf of the plaintiffs, there is

no question of when he should be examined. Hence the application itself is

misconceived by the petitioner. On this ground, I am of the view, that the order of

the lower court is liable to be set aside and the Civil Revision Petition is allowed.

No costs.
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