SooperKanoon - India's Premier Online Legal Search - sooperkanoon.com

In Re: Ramaswami Asari
In Re: Ramaswami Asari

SooperKanoon Citation : sooperkanoon.com/787452

Court : Chennai

Decided On : Aug-31-1928
Reported in : 113Ind.Cas.363; (1929)56MLJ107
Appellant : In Re: Ramaswami Asari

Judgement :
ORDER

Devadoss, J.

1. This is a reference of the Taxing Officer of the High Court. The terms of
reference are:

Whether, in valuing the interest that would be lost to the allege] adopted son (the
1st defendant in the present case) if the adoption be declared invalid, the market
value is to be taken.

2. Plaintiff's suit was for a declaration that no adoption had taken place and even if
an adoption had taken place, it was an invalid adoption. The appeal is by the
plaintiff. He paid a Court-fee of Rs. 100 under Article 17 (a) (iii) of the Court Fees
Act. The office objects to the amount and requires the appellant to pay Rs. 500,
that is Rs. 400 in addition, as the market value of the property is more than Rs.
10,000. It is admitted that the market value of the property in dispute is not less
than Rs. 10,000. Mr. Harihara Aiyar, who appears for the appellant, contends that
in a case falling under Article 17(a)(iii), the plaintiff is entitled to put his own
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valuation upon the relief claimed by him as it is not capable of valuation, and even
if it be held that the relief is capable of valuation, the relief should be valued not at
the market value but upon the value of the relief which would accrue to the
plaintiff. The question whether a relief with regard to an adoption is capable of
valuation or not need not be gone into at length. Whatever may be the view of the
other High Courts, this Court has taken the view that a relief with regard to the
validity or otherwise of an adoption is capable of valuation. In Keshava v.
Lakshminarayana I.L.R. (1882) Mad. 192 it was observed that he (meaning the
plaintiff) 'has asked for a declaration that the adoption was not made, and that, if it
was made, it was invalid. The fact and validity of the adoption is then the subject of
the suit, and in valuing it for purposes of jurisdiction a computation must be made
of the value of the interest that would be lost to the alleged adopted minor if the
adoption be declared invalid.' It stands to reason that, when a plaintiff comes into
Court urging that an alleged adoption did not take place and even if it did take
place it is not valid, he asks for a relief not merely with regard to the adoption but
to the property which the adopted boy would acquire by means of the adoption. In
other words, the value of the relief is the value of the property which the adopted
boy would get if the adoption were true and valid. The argument of Mr. Harihara
Alyar is that, when a person asks for a declaration that a certain adoption is invalid
or that it did not take place, he asks for a relief, which, if granted, would not benefit
him as soon as the declaration is made. This argument overlooks the fact that the
adopted boy, in case the adoption is declared invalid, would lose the property
which he would get otherwise and the value of the relief is the value of the
property the loss of which would entail on the adoption being declared invalid.
Whether the plaintiff gets anything at present or not, we must consider the value of
the relief as being the loss to which the defendant would be put in case the relief
asked for is granted. It is conceded that in the converse case, that is, if a person
asks for a declaration that he is the adopted son of X, the valuation of the relief
prayed for would be the value of the property he would acquire by the adoption
being upheld and | fail to see why a different principle should be applied when the
defendant happens to be the adopted boy and the plaintiff a person who chooses
to contest the factum or validity or both of the adoption. The Allahabad High Court
in Sheo Deni Ram v. Tulshi Ram I.L.R. (1893) All. 378 departed from the view of



this Court in Keshava v. Lakshminarayana I.L.R. (1882) Mad. 192 and in Bai
Machhbai v. Bai Hirbai I.L.R. (1911) Bom. 264 this question does not directly arise.
That was a case between Muhammadans. In Prahlad Chandra Das v. Dwarka
Nath Ghose I.L.R. (1910) Cal. 860 the learned judge followed the practice which
they had been following for a number of years. | do not think that on the strength of
these cases the correctness of the decision in Keshava v. Lakshminarayana' can
in any way be questioned. It is also urged that in the case of a karnavan of a
Malabar Tarwad and in the case of a trustee, the relief cannot be valued and that
principle should be applied to this case. In the case of a karnavan, he does not
own any property in his own individual right; he is only a manager of the Tarwad
for the time being; and in the case of a trustee, it is well known that lie has no
personal interest in the matter though he may think much of his office as a trustee.
Those cases cannot apply to a case like the present. The legislature in amending
the Court Fees Act by inserting in column 3 the following, namely, 'Hundred
rupees, if the value for purposes of jurisdiction is less than ten thousand rupees,
and five hundred rupees, if such value is ten thousand rupees or upwards,' has
expressed its view that a relief with regard to an alleged adoption is capable of
valuation. Under the old Act, the declaration was sought on a ten rupee stamp.
When the legislature advisedly enacted the clause with regard to the proper fee, it
assumed that a relief in regard to an adoption was capable of valuation. This must
be remembered in applying' the case-law on the present case. The next question
Is what is the correct mode of valuation? Mr. Harihara Aiyar contends that the
correct mode of valuation would be the same as in the case of a suit for
possession of property. In the case of property paying land revenue, the Court
Fees Act requires an ad valorem) fee of ten times the Government assessment for
suits for possession. Rut in the case of a house and other immoveable property,
the market value is taken to be the value for purposes of court-fee. | do not see
why, when a declaration is asked for in respect of property the valuation should be
on the basis of the valuation in a suit for possession. The mere fact that the Court
Fees Act makes a distinction in some cases between property ‘paying land
assessment to Government and other property not paying any assessment is no
ground for importing that distinction into Clause 17 (a) (iii) of the Court Fees Act.
As it reads, it only means the market value of the property. The clause is ‘hundred



rupees, if the value for purposes of jurisdiction is less than ten thousand rupees.’
In cases where possession is asked for, the valuation for purposes of jurisdiction
would be the same as the valuation for purposes of court-fee. But, in other cases,
the valuation for purposes of jurisdiction need not necessarily be the same as the
valuation for purposes of court-fee. |, therefore, hold that in a case like this, the
valuation should be calculated on the market value of the property which is likely
to be affected by the declaration being granted or refused. In this view, it is
unnecessary to consider the case in Vasireddi Veeramna v. Butchayya I.L.R.
(1926) M. 646 : 1926 52 M.L.J. 381 That is a case in which the question of
jurisdiction was involved and no doubt there are some observations as to Clause
17 (a) (iii), Schedule Il of the Court Fees Act. The cases in Ganapathi v. Chathu
I.L.R. (1889) Mad. 223 and Mohini Mohan Misser v. Gour Chandra Rai (1920) 5
Pat. L.J. 397. do not touch the present point.

3. | answer the reference in the affirmative, that is, the market value should be
taken as the value of the relief claimed for cases coming under Clause 17 (a) (i)
of the 2nd schedule of the Court Fees Act. The Taxing Officer will give such time
as is necessary for supplying the deficiency in court-fee.
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