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SYLLABUS

A letter, written within a reasonable time before or after the date of a bill of

exchange, describing it in terms not to be mistaken, and promising to accept it is, if

shown to the person who afterwards takes the bill on the credit of the letter, a

virtual acceptance binding the person who makes the promise.

The prevailing inducement for considering a promise to accept as an acceptance

is that thereby credit is given to the bill.
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MR. CHIEF JUSTICE MARSHALL delivered the opinion of the Court.

This suit was instituted by Payson & Co. as endorsers of a bill of exchange drawn

by Cornthwaite & Cary, payable to the order of John Randall, against Coolidge &

Co. as the acceptors.

At the trial, the holders of the bill, on which the name of John Randall was

endorsed, offered, for the purpose of proving the endorsement, an affidavit made

by one of the defendants in the cause, in order to obtain a continuance, in which

he referred to the bill in terms which, they supposed, implied a knowledge on his

part that the plaintiffs were the rightful holders. The defendants objected to the

bill's going to the jury without further proof of the endorsement, but the court

determined that it should go with the affidavit to the jury, who might be at liberty to

infer from thence that the endorsement was made by Randall. To this opinion the

counsel for the defendants
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in the circuit court excepted, and this Court is divided on the question whether the

exception ought to be sustained.

On the trial it appeared that Coolidge & Co. held the proceeds of part of the cargo

of the  Hiram,  claimed by Cornthwaite & Cary, which had been captured and

libeled as lawful prize. The cargo had been acquitted in the district and circuit

courts, but from the sentence of acquittal, the captors had appealed to this Court.

Pending the appeal, Cornthwaite & Co. transmitted to Coolidge & Co. a bond of

indemnity, executed at Baltimore with scrolls in the place of seals, and drew on

them for $2,700. This bill was also payable to the order of Randall and endorsed

by him to Payson & Co. It was presented to Coolidge & Co. and protested for

nonacceptance. After its protest, Coolidge & Co. wrote to Cornthwaite & Cary a

letter in which, after acknowledging the receipt of a letter from them, with the bond

of indemnity, they say

"This bond, conformably to our laws, is not executed as it ought to be, but it may

be otherwise in your state. It will therefore be necessary to satisfy us that the scroll



is usual and legal with you instead of a seal. We notice no seal to any of the

signatures. . . . We shall write our friend Williams by this mail, and will state to him

our ideas respecting the bond, which he will probably determine. If Mr. W. feels

satisfied on this point, he will inform you, and in that case your draft for $2,000 will

be honored."

On the same day, Coolidge & Co. addressed a letter
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to Mr. Williams in which, after referring to him the question respecting the legal

obligation of the scroll, they say

"You know the object of the bond, and of course see the propriety of our having

one not only legal, but signed by sureties of unquestionable responsibility,

respecting which, we shall wholly rely on your judgment. You mention the last

surety as being responsible; what think you of the others?"

In his answer to this letter, Williams says,

"I am assured that the bond transmitted in my last is sufficient for the purpose for

which it was given, provided the parties possess the means, and of the last signer

I have no hesitation in expressing my firm belief of his being able to meet the

whole amount himself. Of the principals I cannot speak with so much confidence,

not being well acquainted with their resources. Under all circumstances, I should

not feel inclined to withhold from them any portion of the funds for which the bond

was given."

On the day on which this letter was written, Cornthwaite & Cary called on Williams

to inquire whether he had satisfied Coolidge & Co. respecting the bond. Williams

stated the substance of the letter he had written and read to him a part of it. One of

the firm of Payson & Co. also called on him to make the same inquiry, to whom he

gave the same information, and also read from his letter book the letter he had

written.



Two days after this, the bill in the declaration mentioned was drawn by

Cornthwaite & Cary and paid to Payson & Co. in part of the protested bill of

Page 15 U. S. 69

$2,700, by whom it was presented to Coolidge & Co., who refused to accept it, on

which it was protested, and this action brought by the holders.

On this testimony, the counsel for the defendants insisted that the plaintiffs were

not entitled to a verdict, but the court instructed the jury that if they were satisfied

that Williams, on the application of the plaintiffs, made after seeing the letter from

Coolidge & Co. to Cornthwaite & Cary, did declare that he was satisfied with the

bond referred to in that letter, as well with respect to its execution, as to the

sufficiency of the obligors to pay the same, and that the plaintiffs, upon the faith

and credit of the said declaration, and also of the letter to Cornthwaite & Cary, and

without having seen or known the contents of the letter from Coolidge & Co. to

Williams, did receive and take the bill in the declaration mentioned, they were

entitled to recover in the present action, and that it was no legal objection to such

recovery that the promise to accept the present bill was made to the drawers

thereof previous to the existence of such bill, or that the bill had been taken in part

payment of a preexisting debt, or that the said Williams, in making the declarations

aforesaid, did exceed the private instructions given to him by Coolidge & Co. in

their letter to him.

To this charge the defendants excepted; a verdict was given for the plaintiffs, and

judgment rendered thereon, which judgment is now before this Court on a writ of

error.

The letter from Coolidge & Co. to Cornthwaite & Cary contains no reference to

their letter to Williams

Page 15 U. S. 70

which might suggest the necessity of seeing that letter, or of obtaining information

respecting its contents. They refer Cornthwaite & Cary to Williams not for the



instructions they had given him, but for his judgment and decision on the bond of

indemnity. Under such circumstances, neither the drawers nor the holders of the

bill could be required to know, or could be affected by, the private instructions

given to Williams. It was enough for them, after seeing the letter from Coolidge &

Co. to Cornthwaite & Cary, to know that Williams was satisfied with the execution

of the bond and the sufficiency of the obligors, and had informed Coolidge & Co.

that he was so satisfied.

This difficulty being removed, the question of law which arises from the charge

given by the court to the jury is this: does a promise to accept a bill amount to an

acceptance to a person who has taken it on the credit of that promise, although

the promise was made before the existence of the bill and although it is drawn in

favor of a person who takes it for a preexisting debt?

In the case of  Pillans & Rose v. Van Mierop & Hopkins,  3 Burr 1663, the credit on

which the bill was drawn was given before the promise to accept was made, and

the promise was made previous to the existence of the bill. Yet in that case, after

two arguments, and much consideration, the Court of King's Bench (all the judges

being present and concurring in opinion) considered the promise to accept as an

acceptance.

Between this case and that under the consideration
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of the Court no essential distinction is perceived. But it is contended that the

authority of the case of  Pillans & Rose v. Van Mierop & Hopkins  is impaired by

subsequent decisions.

In the case of  Pierson v. Dunlop,  Cowp. 571, the bill was drawn and presented

before the conditional promise was made on which the suit was instituted.

Although in that case the holder of the bill recovered as on an acceptance, it is

supposed that the principles laid down by Lord Mansfield in delivering his opinion

contradict those laid down in  Pillans & Rose v. Van Mierop & Hopkins.  His

lordship observes



"It has been truly said as a general rule that the mere answer of a merchant to the

drawer of a bill, saying, 'he will duly honor it,' is no acceptance, unless

accompanied with circumstances which may induce a third person to take the bill

by endorsement; but if there are any such circumstances, it may amount to an

acceptance though the answer be contained in a letter to the drawer."

If the case of  Pillans & Rose v. Van Mierop & Hopkins  had been understood to

lay down the broad principle that a naked promise to accept amounts to an

acceptance, the case of  Pierson v. Dunlop  certainly narrows that principle so far

as to require additional circumstances proving that the person on whom the bill

was drawn was bound by his promise, either because he had funds of the drawer

in his hands or because his letter had given credit to the bill and induced a third

person to take it.

It has been argued that those circumstances to which Lord Mansfield alludes must

be apparent on
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the face of the letter. But the Court can perceive no reason for this opinion. It is

neither warranted by the words of Lord Mansfield nor by the circumstances of the

case in which he used them. "The mere answer of a merchant to the drawer of a

bill saying he will duly honor it is no acceptance unless accompanied with

circumstances," &c.; The answer must be "accompanied with circumstances," but

it is not said that the answer must contain those circumstances. In the case of 

Pierson v. Dunlop,  the answer did not contain those circumstances. They were

not found in the letter, but were entirely extrinsic. Nor can the Court perceive any

reason for distinguishing between circumstances which appear in the letter

containing the promise and those which are derived from other sources. The great

motive for construing a promise to accept as an acceptance is that it gives credit to

the bill, and may induce a third person to take it. If the letter be not shown, its

contents, whatever they may be, can give no credit to the bill, and if it be shown,

an absolute promise to accept will give all the credit to the bill which a full

confidence that it will be accepted can give it. A conditional promise becomes



absolute when the condition is performed.

In the case of  Mason v. Hunt,  Doug. 296, Lord Mansfield said

"here is no doubt but an agreement to accept may amount to an acceptance, and

it may be couched in such words as to put a third person in a better condition than

the drawee. If one man, to give credit to another, makes an absolute promise to

accept his bill, the drawee, or any other person,
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may show such promise upon the exchange to get credit, and a third person, who

should advance his money upon it, would have nothing to do with the equitable

circumstances which might subsist between the drawer and acceptor."

What is it that "the drawer, or any other person, may show upon the exchange?" It

is the promise to accept -- the naked promise. The motive to this promise need not

and cannot be examined. The promise itself, when shown, gives the credit; and

the merchant who makes it is bound by it.

The cases cited from Cowper and Douglass are, it is admitted, cases in which the

bill is not taken for a preexisting debt, but is purchased on the credit of the promise

to accept. But in the case of  Pillans v. Van Mierop,  the credit was given before

the promise was received or the bill drawn, and in all cases the person who

receives such a bill in payment of a debt will be prevented thereby from taking

other means to obtain the money due to him. Any ingredient of fraud would

unquestionably affect the whole transaction, but the mere circumstance that the

bill was taken for a preexisting debt has not been thought sufficient to do away the

effect of a promise to accept.

In the case of  Johnson v. Collins,  1 East 98, Lord Kenyon shows much

dissatisfaction with the previous decisions on this subject; but it is not believed,

that the judgment given in that case would, even in England, change the law as

previously established. In the case of  Johnson v.
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Collins,  the promise to accept was in a letter to the drawer, and is not stated to

have been shown to the endorser. Consequently the bill does not appear to have

been taken on the credit of that promise. It was a mere naked promise,

unaccompanied with circumstances which might give credit to the bill. The counsel

contended that this naked promise amounted to an acceptance; but the court

determined otherwise. In giving his opinion, Le Blanc, J., lays down the rule in the

words used by Lord Mansfield in the case of  Pierson v. Dunlop,  and Lord Kenyon

said that "this was carrying the doctrine of implied acceptances to the utmost

verge of the law, and he doubted whether it did not even go beyond it." In  Clarke

v. Cock,  4 East 57, the judges again express their dissatisfaction with the law as

established and their regret that any other act than a written acceptance on the bill

had ever been deemed an acceptance. Yet they do not undertake to overrule the

decisions which they disapprove. On the contrary, in that case they unanimously

declared a letter to the drawer promising to accept the bill, which was shown to the

person who held it, and took it on the credit of that letter, to be a virtual

acceptance. It is true, in the case of  Clark v. Cock,  the bill was made before the

promise was given, and the judges, in their opinions, use some expressions which

indicate a distinction between bills drawn before and after the date of the promise;

but no case has been decided on this distinction, and in  Pillans &
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Rose v. Van Mierop & Hopkins,  the letter was written before the bill was drawn.

The Court can perceive no substantial reason for this distinction. The prevailing

inducement for considering a promise to accept as an acceptance is that credit is

thereby given to the bill. Now this credit is given as entirely by a letter written

before the date of the bill as by one written afterwards.

It is of much importance to merchants that this question should be at rest. Upon a

review of the cases which are reported, this Court is of opinion that a letter written

within a reasonable time before or after the date of a bill of exchange, describing it

in terms not to be mistaken and promising to accept it is, if shown to the person

who afterwards takes the bill on the credit of the letter, a virtual acceptance



binding the person who makes the promise. This is such a case. There is therefore

no error in the judgment of the circuit court, and it is affirmed with costs.

Judgment affirmed.
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