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1. The three appellants have been convicted by the Additional Sessions Judge of

Coimbatore of the offence of the murder of one Muthusami Asari under Section

302, Indian Penal Code. The first accused has also been charged with the offence

of voluntarily causing grievous hurt under Section 325, Indian Penal Code and the

third accused of the offence under Section 324, Indian Penal Code. All the four

assessors were of opinion that the three accused were guilty of murder under

Section 302, Indian Penal Code and the learned Additional Sessions Judge

agreed with the said opinion.

2. The prosecution case is that at about 7 p.m., on Saturday, the 15th December,

1928, the deceased Muthusami Asari, P.W. 1 and P.W. 18 were returning to

Nallagoundanpalayam from Gobichettipalayam, that, when Muthusami Asari came

opposite to the third accused's garden, the third accused shouted to accused 1

and 2 that they had caught Muthusami Asari after all, that accused 1 and 2 bodily

carried away Muthusami Asari, into the third accused's garden and that Muthusami
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Asari was beaten to death with sticks and bala by the three accused. The plea of

the accused, on the other hand, is that Muthusami Asari was inimical to the third

accused and that, when he saw the third accused at the third accused's garden on

the evening in question, he (Muthusami Asari) entered the garden and after fixing

on a spear-head to a stick, which he had in his possession, went after the third

accused who, however, ran into the garden and shut himself up in a hut in the said

garden, that the first accused, a servant of the third accused, resisted Muthusami

Asari, that there was a scuffle between Muthusami Asari and the first accused the

result of which was that the first accused received a spear-wound on his back,

inflicted by Muthusami Asari and that in self-defence Muthusami Asari was beaten

and he finally fell to the ground and died in the garden.

3. The question for decision is which of the two versions is supported by the

evidence in the case.

4. [The learned Judge then discusses the evidence and concludes.]

5. Thus, there is direct evidence on the side of the prosecution, of eye-witnesses

to the occurrence, given by people who belong-to different castes and against

whom nothing material has beer, proved as to why they should give false evidence

charging the appellants with murder. We have got the motive why the third

accused, the master of accused 1 and 2, would like to have Muthusami Asari out

of his way. Information was given to the Village Munsif by about 10 p.m. that very

night by P.W. 1. There is reliable evidence that accused 1 and 3 were drunk at the

time. In these circumstances, we think that the learned Additional Sessions Judge

was right in accepting the unanimous opinion of the four assessors that accused 1,

2 and 3 are guilty of the offence of murder. We accordingly confirm the conviction

and also the sentence as the murder was a brutal one. Accused 1 and 3 have also

been found guilty under Sections 325 and 324, Indian Penal Code, respectively,

but, having regard to the fact that we have confirmed the sentence of death

passed by the Lower Court, no separate sentence need be passed in respect of

the offences under these sections. The appeal preferred by the accused is

dismissed.



6. Before parting with this case, we think it right to observe that the practice of

tendering important eye-witnesses cited by the prosecution for cross-examination

is not a practice which should be encouraged. In this case, Muhammad Sultan,

cited by the prosecution, is a material witness who was present at the scene of

occurrence. He is said to have been standing at the distance of a mar from the

actual scene of struggle, and would prima facie be able to speak to important facts

material to the case. Instead of putting him into the box and eliciting facts within

his personal knowledge and observation, the prosecution merely 'tendered him for

cross-examination.' Very discretely, the defence counsel put no questions to him.

In cases where any witness known to the prosecution is able to swear to facts very

material to the case, the proper procedure to follow is to ask him to give evidence

on oath, as to the several facts known to him, which are relevant to the case,

though other witnesses might have spoken to the same facts. Merely 'tendering

him for cross-examination' is not a practice which should be encouraged,

especially in murder cases, as it would be very unfair to the accused. If such a

practice is in vogue in other Districts also, we think it proper to remark that the

same should be put an end to.

7. As observed by Field, J., in Queen-Empress v. Ram Sahai Lall I.L.R.(1884) C

1070 :

Now, it must be understood, and it has recently been pointed out in more than one

judgment of this Court, that in conducting a case for the prosecution, all the

persons, who are alleged, or are known, to have knowledge of the facts, ought to

be brought before the Court and examined.

8. In the present case, it is clear from the evidence of the other prosecution

witnesses, that Muhammad Sultan was present at the scene of offence and when

the offence was being committed. If so, he should have been asked to swear to

facts known to him in the ordinary way, and not merely 'tendered for cross-

examination.'
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