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THIS case came before the Court, on exceptions to the report of referees, who

had exercised the right of appointing an umpire, under the rule of reference. After

argument by M. Levy, for the plaintiff, and by M'Kean and Dallas, for the

defendants, the Chief Justice delivered the unanimous opinion of the Court, for
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setting aside the report, on the following grounds:

By the COURT:

1st. When an umpire is chosen by referees, he stands in the same situation,

precisely, as the referees themselves, both with respect to powers to be exercised,

and duties to be performed. He may examine, and he ought to examine,
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the witnesses, and the documents, for himself, in the presence of the parties,

without relying solely upon the information or facts reported by the referees. This

rule was settled in the case of Falconer v. Montgomery; 1 and it is highly important

to the administration of justice, that it should be observed. It has not been

observed upon the present occasion; and, therefore, the report cannot be

confirmed.

2d. Again: it is essential to the fair and satisfactory investigation of facts, that an

opportunity should be afforded to obtain and produce the necessary evidence,

however distant the scene of the transaction may be. A Court of justice will always

allow time, for the execution and return of a commission, when witnesses reside

abroad. In the present case, the question turned upon the sea-worthiness of a

ship; and time was asked by the defendants to produce testimony from Halifax,

where she had undergone a survey and repairs. This was refused, without any

reason to suppose, that the object in asking it was mere delay and vexation. The

refusal has deprived the party of the means of defence before the referees; and

we cannot think it just, to place him out of the reach of all remedy, by confirming

the report.

3d. On the subject of the reference, all the testimony should be heard, all the

documents should be seen, by both the parties, in the presence of the referees.

But it appears, that a paper, or ex parte affidavit, was produced before the

referees and umpire, respecting the sea- worthiness of the ship (the very gist of

the controversy) which the defendants never had an opportunity of reading, or



examining. The referees and umpire are, undoubtedly, honest men; but they have

erred in judgment; and their errors cannot be sanctioned, by an affirmance of the

report, which their errors alone may have produced.

The report was, accordingly, set aside, and the judgment entered upon it, opened.

Footnotes

Footnote 1  See ante, p. 232.
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