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U.S. Supreme Court HANNUM v. SPEAR, 2 U.S. 291 (1791)

2 U.S. 291 (Dall.)

Hannum, et al. Plaintiffs in Error v. Spear, Defendant, in Error

High Court of Errors and Appeals of Pennsylvania August Session, 1791

This was a writ of Error from the Supreme Court, founded on a bill of exceptions,

taken at Nisi Prius, in Chester County, on a trial before M'Kean, Chief Justice, and

Justice Yeates.

The question arose on the Will of Elizabeth Ring, who had given power to her

Executors to sell lands, for payment of legacies; and on the argument two points

were made. 1st. Whether the power to sell, given by the Will, was in fact, for the

payment of debts, or of legacies? And 2nd. Whether by the laws of Pennsylvania,
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the creditors of the Testatrix had such a lien on her lands, as could not be

defeated by the sale, which the Executors had made, by virtue of the power in the

Will?

The counsel for the plaintiff in Error (Lewis, E. Tilghman, M'Kean and Ross) cited

the following authorities: 1 Vol. Penn. Laws, Dall. Edit. in App. p. 26. c. 51. Ibid. p.

28. c. 109. Ibid. p. 29. c. 189. Ibid. p. 32. Penn. Laws Weiss's Edit. p. 6. pl. 109.

Ibid. p. 9. pl. 14. Ibid. p. 10. pl. 4. 1 Vol. Dall. Edit. in App. p. 43. 47. 3 Vol. Dall.

Edit. p. 521.

The counsel for the defendant in Error (Ingersoll and Wilcocks) cited the following

authorities: Bac. Law. Tr. 93. i Bl. Com. 378. 2 Woodes. 348. Cowp. 90. 21. Vin.

505. pl. 1. 3 and 4 Wm. & Mary. c. 14.* 2 Vez. 590. Ambl. 188, Gilb. Ch. 330. 2

Vez. 587. Pr. in Ch. 397. Cha. Ca. 249. 1 Vol. Penn. Laws, Dall. Edit. p. 12. 67.

Ibid. in App. p. 45. s. 8. 1 Dall. Rep. 481. Lov. on Wills. 190. 213.

The Court delivered their opinions, seriatim, to the following effect.

Chew, President.

The question turns upon the power to sell lands, contained in the Will of Elizabeth

Ring. If the
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power had been to sell for the payment of debts, I should incline to the opinion,

that the purchaser held the lands discharged from the debts. It has been the

constant usage (and usage is the best interpreter of the laws) to give, by Will, the

power to sell lands, for the payment of debts. The titles of purchasers under such

powers, have never heretofore been called in question; and they ought not now to

be undermined. But, in the present instance, the power was only given by the

Testatrix to sell the lands, for the payment of legacies: The Executor, in selling

them for the payment of debts, has assumed a power, which is not given by the

Will; and if they were sold, with a view to the payment of legacies, the purchaser



has no defence against creditors. I am, therefore, of opinion, that the judgment of

the Supreme Court ought to be reversed.

Shippen, Justice.

Two questions arise in this cause: 1st. How far the lands of the deceased person

are bound for his debts? And 2nd. How far a Testator may, by his Will, affect the

right which his creditors have in his lands?

1st. Lands were made subject to the payment of debts, by agreement between the

proprietors, and the first adventurers, for settling Pennsylvania, before they left

England. This agreement was confirmed by a compact in 1682; and by a

subsequent act of the Legislature lands were subjected to sale, for debts on

judgment and execution, in suits against executors. It is obvious that the

Legislature intended to give creditors as good a security, with regard to the lands,

as to the chattels, of their debtors. The execution issues against the Executors;

and, by virtue of the writ, the lands of the Testator, in the hands of an heir, or

devisee, may be levied on. In the last act for regulating descents (3 Vol. Dall Edit.

p. 523.) a strong intimation is given of the sense of the Legislature, that the lands

are bound for the payment of debts, from the death of the debtor. This point

seems, now, therefore, to be fairly at rest.

2nd. There can be no satisfactory reason, why a Testator should not have the

power to order a sale of lands for the payment of his debts, provided the exercise

of it does not militate with the general principle of the lien, which the law has given

to creditors. This, however, is not the case before the Court; for, the power given

to the Executors was to sell for the payment of legacies. Every purchaser is bound

to know the law. An Executor, with a power to sell, stands on the same footing as

any other Trustee, and must pursue the terms of his trust. The proceeds of the

land, when disposed of, under a power to sell for the payment of legacies, cannot

be considered as assets in the hands of the Executor; so that if the sale were valid

against creditors, they would be deprived of the security, which
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the policy, and positive provision, of our law, meant to give them.

It appears, therefore, to me, that the judgment of the Supreme Court must be

reversed.

Smith, Justice.

I do not feel myself at liberty to join in the decision of the general question, as I

have acted in the character of an Executor, in a manner that may be affected by it.

But I strongly incline to the opinion of the President, that a sale by an Executor,

under a power to sell for the payment of debts, is valid; and the purchaser will hold

the lands discharged from the general lien in favor of creditors. The present case,

however, is not of that description; for, the Will only gives a power to sell for the

payment of legacies; and such a sale must be void as to the creditors.

Biddle, President of the Philadelphia Common Pleas.

I have no doubt in this case. A sale by Executors, under a power to sell for the

payment of legacies, is not valid against creditors. If the power had been to sell for

the payment of debts, a bona fide sale would, in my opinion, be good against

creditors, and all the world.

By the Court: Let the judgment of the Supreme Court be reversed. Footnotes

[  Footnote *  ] But, Ingersoll observed, that the statute of W. & M. c. 14. did not

extend to Pennsylvania; and neither the Court, not the opposite Counsel,

contradicted the assertion.
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