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1. There were three accused in Sessions Case No. 110 of 1928 in the Sessions

Court at Madura and they were charged with house-breaking by night and theft in

a building punishable under Sections 457 and 380, Indian Penal Code. The 2nd

accused was charged in addition with liability to enhanced punishment under

Section 75, Indian Penal Code and Section 23(1)(6) of Act VI of 1924. The case

was tried by the Sessions judge sitting with a jury and they unanimously found the

first accused not guilty of any offence and the 2nd and 3rd accused guilty under

Sections 457 and 380, Indan Penal Code.

2. The 1st accused was acquitted the 3rd accused was sentenced to six months

rigorous imprisonment as the offence was not a very serious one, having regard to

the value of the stolen property. The 2nd accused, the appellant here, was

sentenced to transportation for life; that was, in the view of the learned Sessions

Judge, the only sentence which could be passed upon him because he had been

previously convicted on two occasions and the section says that, where the

accused is found guilty of a certain offence specified in the Act and he has had two

https://sooperkanoon.com/
https://sooperkanoon.com/780254


previous convictions, he is to be sentenced to transportation for life, unless there

are special reasons to the contrary. The learned Sessions Judge was not able to

find any special reasons to the contrary. The question as to what are such special

reasons as would entitle the Court to award a less sentence than that specified by

the section, namely, transportation for life, ha,s been considered by a Bench of

this Court in In re Mayandi Thevan : (1926)51MLJ495 . In that case the offence of

which the accused was charged was not one of a serious nature and the Trial-

Judge sentenced him to eighteen months' rigorous imprisonment. He had,

however, overlooked the fact that he was a member of a criminal tribe and the

case came up before that Bench for enhancement of the sentence.

3. The Bench found themselves in a position of difficulty because they were

unable to do anything else but enhance the sentence to one of transportation for

life as there had been two previous convictions against the accused; and in

considering what the words 'special reasons to the contrary' which occur in that

section mean, they held that the mere fact that the offence is not of a serious

nature cannot form a special reason to the contrary in reducing the sentence and

such a special reason must be something apart from the nature of the offence

such as youth, age, illness or sex. It cannot be supposed that the Bench, in stating

what the special reasons are, intended to deal exhaustively with them. There may

be other reasons and we think that one special reason would be the interval of

time which has elapsed between the accused person coming out of prison after

serving his last sentence and the commission of the offence. Circumstances such

as those are always taken into consideration by English Courts in awarding

sentences; and where the accused has not been convicted for some years, that

fact has usually been taken into consideration in passing upon him a less

sentence than would ordinarily be passed upon a previously convicted person.

4. In this case the previous convictions were (1) for the offence of dacoity, and (2)

for dacoity with attempt to cause grievous hurt which of course is a far more

serious offence. In respect of the first offence he was sentenced to five years

rigorous imprisonment in February 1911 and in respect of the second offence he

was sentenced to seven years' rigorous imprisonment in March 1911. Presumably

these were convictions at separate trials and we must assume that the sentences



must have been served consecutively. Therefore in March 1911, the accused had

to serve sentences amounting to twelve years' rigorous imprisonment. That would

take him to 1923 but he would earn a considerable remission of sentence and

presumably would have been discharged from prison in about 1920. He would

therefore have been seven or eight years without being convicted of any offence

and we feel that this is a matter which we ought to consider favourably in

construing the section and should hold that it is a special reason for awarding him

a less sentence than that specified in the section, namely transportation for life.

Upholding the conviction we reduce the sentence to one of seven years rigorous

imprisonment.
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