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Shiv Kumar Sharma, J.

1. Heard learned Counsel for the parties.

2. The prisoners viz. Brij Mohan @ Ram Singh and Gulla @ Satya Narayan (Life
Convicts), who have served the sentence for a period of more than 23 years, filed
this Habeas Corpus petition through their relative.

3. In the earlier Habeas Corpus Petition bearing No. 7809/2005 this Court issued
directions to Advisory Board on January 3,2006 to consider the cases of these
prisoners objectively in accordance with para 138 of the Rajasthan Prisoners
Rules, 1951. The Advisory Board did not find the cases of these prisoners fit for
premature release and the matter was forwarded to the State Government. The
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Deputy Secretary vide letter dated May 27, 2006 informed the Superintendent
Central Jail Jaipur as under:

mijksDr nksuksa cafn;ksa ds laca/k esa iqgfyl v/ikh{kd] Xokfy;j us vafdr fd;k gS fd
mDr nksuksa cafn;ksa ds ifjokj pd /keudk esa jgrsA 20&25 o'kZ iwoZ jgrs FksA ;fn
cafn;ksa dks le; iwoZ fjgk fd;k tkrk gS rks iqu% mifLFkfr ugha gksaxsA tsy v/kh{kd
us Hkh nksuksa cafn;ksa ds LFkkbZ fuokl dh tkudkjh ugha gksuk crk;k gS ftlis
cafn;ksa ds iquLFkkZiuk dh laHkkouk Is bUdkj fd;k g SA canhx.k iwoZ esa iSjksy ij
Hkh ugha jgs] vr% le; iwoZ figkbZ dh izoUnuk ugha dhA ftyk eftLVz~sV] nkSlk o
Xokfy;j us Hkh fijgkbZ dh izoUnuk ugha dh gS ,oa lykgdkj e.My us Hkh cafn;ksa ds
xaHkhj vijk/kksa ds en~nsutj le; iwoZ fijgkbZ dh izoUnuk ugha dhA izdj.k ij xgurk Is
fopkjksijkUr lykgdkj e.My dh flQkfj'kksa dks Lohdkj djrs gq, mijksDr nksuksa
cafn;ksa dks le; iwoZ fijgk ugha djus dk fu.kZ; fy;k x;k g SA

4. Evidently Rule 12 of the Rajasthan Prisoners (Shortening of Sentence) Rules,
1958 (for short 'the Rules') has not been properly considered by the State. Rule 12
provides as under:

12. Consideration by Government- On receipt of the proceedings of the Advisory
Board, and other relevant papers, the Government shall order release of prisoner
in cases for which, having regard to all the circumstances of the case, it considers
that the prisoner may be released without any danger to the society. In case of a
prisoner by Court Martial the Government shall forward its recommendations to
the Government of India for necessary orders.

5. Rule 12 is mandatory and the only ground on which the Government can refuse
the release of the prisoner is that his release could not be without danger to the
society. The Government in the letter dated May 27, 2006 addressed to the
Superintendent Central Jail Jaipur however stated that ;fn caqgfn;ksa dks le;iwoZ
figk fd;k tkrk gS rks iqu% mifLFkfr ugha gksaxsA. The Government no where
stated that release of the prisoners could not be without danger to the society. A
look at Rule 12 of the Rules demonstrates that the Government on receipt of the
proceedings of the Advisory Board and other relevant papers has to take
independent decision. It is incumbent on the Government to release the prisoner if
it considers that the prisoner may be released without any danger to the society.



Coming to the facts of the instant matter we notice that Government has neither
based its decision on Rule 9 nor considered the mandatory provisions of Rule 12
and declined to release the prisoners on the extraneous grounds which are not
relevant under the Rules.

6. Rules framed by the Government are guidelines for exercising its powers under
Article 161 of the Constitution. In Laxman Naskar v. Union of India 2000 Cr LJ
1471 their Lordships of the Supreme Court indicated thus: (Para 3)

It is settled position of law that life sentence is nothing less than lifelong
imprisonment and by earning remissions a life convict does not acquire a right to
be released prematurely, but if the Government has framed any rule or made a
scheme for early release of such convicts then those rules or schemes will have to
be treated as guidelines for exercising its power under Article 161 of the
Constitution and if according to the Government policy/ instructions in force at the
relevant time, the life convict has already undergone the sentence for the period
mentioned in the policy/ instructions then the only right which a life convict can be
said to have acquired is the right to have his case put up by the prison authorities
in time before the authorities concerned for considering exercise of power under
Article 161 of the Constitution. When an authority is called upon to exercise its
powers under Article 161 of the Constitution that will have to be consistently with
the legal position and the Government policy/ instructions prevalent at that time.

The Apex Court further observed thus: (Para 5 and 6)

5. All the 'Life convicts' before us have completed continued detention of 20 years
including remission earned. From the counter filed by the State, we find that the
Government has also framed guidelines for this purpose. To consider the prayer
for premature release of the 'life convicts', police report was called for on the
following points:

(i) Whether the offence is an individual act of crime without affecting the society at
large;

(i) Whether there is any chance of future recurrence of committing crime;



(i) Whether the convict has lost his potentiality in committing crime;
(iv) Whether there is any fruitful purpose of confining this convict any more;
(v) Socio-economic condition of the convict's family.

6. Though the police report did not cover all the above points, the prayer of 'life
convicts' for premature release was rejected mainly on the ground of objections by
police. The police had only reported about the chances of the petitioners
committing crime again. It becomes apparent from the record that the Government
did not consider the prayer for premature release as per the rules. The
Government did not pay sufficient attention to the conduct-record of the petitioners
while in jail nor did it consider whether they had lost potentiality in committing
crime. The relevant aspect, namely, that there is no fruitful purpose in confining
them any more was also not considered nor the socio-economic conditions of the
convict's family were taken into account. Thus the orders of the Government suffer
from infirmities and are liable to be quashed.

7. Undeniably the two prisoners in the instant case have completed continued
detention of 23 years including remission earned. The Government did not pay
sufficient attention to the conduct-record of these prisoners while in jail nor did it
consider whether they had lost their potentiality in committing crime. The relevant
aspect, namely, that there is no fruitful purpose in confining them any more was
also not considered nor the socio economic conditions of the prisoner's family
were taken into account. More importantly the mandatory provisions contained in
Rule 12 have been flouted. Thus the order of the Government in declining the
release of the prisoners suffer from infirmities and is liable to be quashed.

8. For these reasons, instant habeas corpus petition is allowed and both the
detenu Brij Mohan @ Ram Singh S/o Kalwa and Gulla @ Satya Narayan S/o
Bhaiya Lal, who are confined in Central Jail Jodhpur are directed to be released
forthwith, if not required to be detained in any other case.

It is unfortunate that the Deputy Secretary (Home) has flouted the provisions
contained in Rule 12 of 1958 Rules and unnecessary curtailed the liberty of both



the detenu. We instead of imposing the cost on erring officer grant liberty to the
prisoners, if they so choose, to initiate action for claiming compensation against
the erring officer. The State may also take appropriate action against the erring
officer, who did not care to properly look at the mandatory provisions contained in
Rule 12 of 1958 Rules. Copy of this order may be remitted to Chief Secretary,
State of Rajasthan.
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