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1. Gopal and Kanhaiya Lal, the appellants herein, were put to trial before the

learned Special Judge SC/ST (PA Cases) Jhalawar who vide judgment dated May

28, 2001 convicted and sentenced them as under:

Under Section 376 IPC:

Both to suffer rigorous imprisonment for seven years and fine of Rs. 2000/-, in

default to further suffer simple imprisonment for three months.Under Section 342

IPC:
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Both to suffer simple imprisonment for six months and fine of Rs. 500/- in default

to further suffer simple imprisonment for one month.The substantive sentences

were ordered to run concurrently.

2. It is the prosecution case that informant Puri Lal (Pw.7) submitted a written

report (Ex.P-9) at Police Station Bakani on September 26,2001 with the averments

that while on the last Sunday he had gone to the house of his in-laws and

remained there, Kanhaiya Lal and Gopal took the advantage of his absence and

committed rape on his daughter Kamla (fictitious name) after calling her to the

house of one Durgi. This information was communicated to him by his son Kailash.

On that report a case was registered under Sections 376 and 342/34 IPC and

investigation commenced. After usual investigation charge sheet was filed. In due

course the case came up for trial before the learned Special Judge SC/ST (PA

Cases) Jhalawar. Charges under Sections 376 and 342 IPC and Section 3(2)(5)

SC/ST (PA) Act, 1989 were framed against the appellants, who denied the

charges and claimed trial. The prosecution in support of its case examined as

many as 10 witnesses. In the explanation under Section 313 Cr PC, the appellants

claimed innocence. No witness in defence was however examined. Learned trial

Judge on hearing final submissions convicted and sentenced the appellant as

indicated herein above.

3. Learned Counsel for the appellant in the process of assailing the impugned

finding made following submissions:

(i) There were improvements in the statements of the prosecutrix at different

stages.

(ii) There was no injury on her private parts. Dr. Radhey Shyam (Pw.1) deposed

that there was no blood spots or white spots on the private parts of prosecutrix and

semen was also not present. Therefore there was no forceful intercourse.

(iii) Age of the prosecutrix was found between 16 to 18 years and it could be

inferred that she was a consenting party.

(iv) There was unexplained delay in lodging the report.



4. Learned Public Prosecutor however supported the impugned judgment and

canvassed that testimony of prosecutrix was rightly believed by the trial court.

Having scanned the material on record and considering the statements of the

prosecution witnesses I find the factual situation as under:

(i) According to Dr. G.S. Chauhan (Pw.2) who performed ossification test of

prosecutrix vide Ex.P-4, the age of prosecutrix was between 16 to 18 years.

(ii) Dr. Radhey Shyam Mehar (Pw. 1) deposed that since no internal or external

injury was found on her genital parts, opinion regarding rape could only be given

after receipt of chemical report. Dr. Radhey Shyam Mehar was again examined

and in his cross examination he admitted:

esjs }kjk cuk;k x;k oStkbuy Lokc Leh;j esa dksbZ ekuo oh;Z ugh ik;k x;k---- vxj

dksbZ L=h igyh ckj laHkksx djrh gS vkSj mlus igys dHkh ;ksu lalxZ ugh fd;k gks rks

mldh ;ksuh ls jDr L=ko gksuk laHko gS A(iii) The prosecutrix (Pw.9) in her cross

examination admitted that she herself had gone to the house of Gopal and after

intercourse for 40 minutes her vagina was stained with blood. She also stated that

although she got married but her 'Gona ceremony' was not performed. She made

allegation of rape against Gopal and Kanhaiya Lal both She also stated that

intercourse was committed with her for the first time.

(iv) Kailash (Pw.6) the brother of prosecutrix however stated that his sister told him

that it was Kanhaiya Lal who took her to the house of Gopal and committed rape

on her. She did not say to Kailash that Gopal also ravished her.

(v) Kailash (Pw.6) further stated that in his house Gopal resided with his father,

mother, brothers and sisters.

(vi) The alleged incident occurred on September 23 and report was lodged on

September 26, but it reached to the Ilaqa Magistrate on September 29, 2001.

(vii) In the statement under Section 161 Cr PC (Ex.D-1) the prosecutrix stated:

cykRdkj djus ds ckn eS mB dj fdokM+ [kksyus yxh rks ckgj dh lkady yxh feyh A

djhc 5&7 feuV ckn irk ugh fdlus lkady [kksyh rks eS fdokM+ [kksydj vius ?kj pyh



xbZ AWhen she was confronted with this statement, she deposed that she did not

state the same before police.

(viii) As per FSL report (Ex.C-1) semen was not detected from vaginal cervical

swab.

5. The testimony of prosecutrix in the instant case is vital. She had acquaintance

with Kanhaiya and had gone with him willfully to the house of Gopal. The time

chosen by her assumes significance. She accompanied Kanhaiya when her father

was away from the village and other members of family were not in the house. The

testimony of the prosecutrix is thus required to be appreciated in the back ground

of entire case. The onus to prove that the accused committed sexual intercourse

with prosecutrix without her consent and against her will as laid down in Section

375 IPC is on the prosecution.

6. From the judicial decisions rendered by the Apex Court the law as regards the

credibility of the testimony of prosecutrix may be summarized thus:

(i) There is no rule of law that corroboration is essential before there can be a

conviction solely on the testimony of the prosecutrix. But as a matter of prudence,

the necessity of corroboration must be present to the mind of the Judge.

(ii) There may be circumstances in a given case which might make it safe to

dispense with such a corroboration.

(iii) On the other hand, there maybe factors in a case tending to show that the

testimony of the prosecutrix suffers from infirmities in a manner so as to make it

either unsafe or impossible to base a finding of guilt to. the same. Some of the

salient factors of this type may briefly be stated thus:

(a) circumstances showing on the part of prosecutrix an animus against the

accused;

(b) where the question of want of consent is material, circumstances tending to

show consent: e.g., absence of material showing an attempt at resistance;

absence of any marks of struggle;



(c) attempt at improvement or exaggeration in the version as attempted by the

prosecutrix;

(d) conduct on the part of the prosecutrix, inconsistency with the credibility of the

version e.g., omission to make a disclosure at the earliest opportunity;

(e) element of artificiality or unnaturalness in the story as attempted by the

prosecutrix, and

(f) absence of signs of rape in the findings of the medical examination or on

chemical analysis.

7. In the case on hand concededly the prosecutrix joined the company of appellant

Kanhaiya on her own and the report of the incident was lodged after a great delay.

Although the prosecutrix staled that two grown up persons committed intercourse

with her continuously for a period of 10 minutes, the medical evidence negatives

this contention. No external or internal injury was found on her genital pails. She in

her initial version admitted that the room where intercourse was committed had

been bolted from out side by somebody and after 5 to 7 minutes somebody

opened the room and she could go back to her house.

8. In these circumstances, this possibility cannot be ruled out that when she and

Kanhaiya were alone in the room of Gopal, somebody had seen them and bolted

the room from outside and in order to save her reputation she made false

allegations against the appellants. The testimony of prosecutrix appears to be

highly untrustworthy and the conviction of the appellants in the facts and

circumstances of the case is unsustainable.

9. For these reasons, allow the appeals and set aside the impugned judgment

dated May 28, 2003 of the learned Special Judge, SC/ST (PA Cases) Jhalawar.

Hacquit the appellants Gopal and Kanhaiya Lal of the charges under Sections 37G

and 342 IPC. The appellant Gopal is on bail, he need not surrender and his bail

bonds stand discharged. The appellant Kanhaiya Lal, who is in jail, shall be set at

liberty forthwith, if not required to be detained in any other case.
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